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Chapter 1 Introduction

One World Trade Center, built at Ground Zero of the September 11, 2001 terrorist attacks, was designed
to represent the resilience of the American Spirit. Including its mast, the building’s height is 1,776 feet
making it the tallest building in New York City.

Cameron Davidson/corbls/Getty Images

Learning Objectives
After reading this chapter, you will be able to:

1.1 Define the institution of government and the process of politics.

1.2 Identify the political philosophers associated with the “Social contract” and explain how this
theory shapes our understanding of the purpose of government and the role for individuals
and communities in the United States.

1.3 Describe the U.S. political culture and identify the set of ideas, values, and ways of thinking
about government and politics shared by all.

1.4 Compare and contrast types of government systems and identify the source of power in each

1.5 Define political ideology and locate socialism, liberalism, conservatism, and libertarianism
along the ideological spectrum.

1.6 Apply understanding of the purpose of government and the U.S. political culture to evaluate
government’s ability to meet new challenges over time.
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Taxes Never Increased and Local Services Disappeared?
Background

The power to tax and spend is a defining function of government. Taxation is a concurrent power,
meaning that the federal, state and local governments can all collect taxes. Taxes on property, goods
and services, and income provide revenue for government to operate. Dating back to the earliest days of
the republic, the government’s power to tax has provoked strong negative reactions. The Boston Tea
Party in 1773, the Whiskey Rebellion in 1794, and California’s 1978 Proposition 13, known as the
“People’s Initiative to Limit Property Taxation,” are all examples of popular rebellions. More recently,
the Tea Party protests have brought attention to questions about the government’s power to tax and
the appropriate size and role of government. Many fiscally conservative candidates promise to eliminate
tax increases and shrink the size of government. In reality, eliminating tax increases means cutting state
and local budgets and eliminating services that people have come to expect. How should communities
respond? What happens to schools, roads, police, and fire protection and other public services when
local governments can no longer afford to pay for them?

Taxes Pay for Local Services We expect

The tax system allows government to redistribute revenue in a variety of ways. Intergovernmental
transfers provide money collected by state and federal governments to local governments, accounting
for roughly 40 percent of local operating dollars. Cities and towns make up the rest of their budget
through property taxes, local sales taxes, and various user fees. In a recession, people buy fewer goods
and services. This means that local governments collect less revenue from sales taxes and need to make
up the deficit by other means or cut the budget. Local budget cuts often mean that services to citizens
are dramatically reduced or eliminated altogether.

Local governments—counties and cities—usually take responsibility for parks and recreations services,
police and fire departments, housing services, emergency medical services, municipal courts,
transportation services, and public works (streets, sewers, trash collection, water, snow removal, and
signage).

No Taxes, No Services: Tough Choices

In conservative Colorado Springs, Colorado, home of the “Taxpayer’s Bill of Rights,” voters rejected a tax
increase to restore a budget deficit caused by declining sales tax revenues. The city turned off one-third
of its streetlights to save electricity costs. The city also locked public restrooms, reduced bus service, and
stopped maintaining the city parks.

The city of Flint, Michigan, was placed in state receivership in 2011, and Governor Rick Snyder appointed
an emergency manager. At the time, the city was running a $20 million deficit. As a cost-savings
measure in 2014, the state decided to temporarily switch Flint’s water source from Lake Huron to the
Flint River until a new supply line to Lake Huron was ready. Almost immediately, residents began to
complain about the color and taste of the water. Test found dangerously high levels of lead and other
toxins caused when caustic Flint River water degraded water pipes. City residents were warned against
using the water for drinking, cooking, or bathing. Thousands of children have tested positive for




Page |3
Chapter One: One Republic — Two Americas?

elevated lead levels, raising concerns about future health issues and school performance. The national
Guard was called in to distribute bottled water to Flint residents. The cost of replacing the damaged
pipes is now estimated at more than $55 million.

In New Jersey, Republican governor Chris Christie cut $3 billion from the state budget tin his first two
years in office. As a result, Trenton, New Jersey, fired one-third of the police force (103 officers). In a
single years, gun-related assaults increased by 76 percent, robberies with a firearm increased by 55
percent, car thefts more than doubled, and break-ins more than tripled. The domestic violence unit was
eliminated.

In 27 states, municipalities have introduced accident response fees to collect revenue to fund rescue,
fire and ambulance services. Drivers and/or their insurance companies are billed for municipalities’
response to traffic accidents. The fees range from about $300 to more than $2,000 per hour per vehicle
and are based on the piece of equipment used. Extrication devices, popularly known as “Jaw of Life,” are
among the costliest. Responding to citizen complaints, many states are reviewing the practice, and 13
states have banned the “crash tax.”

For Critical Analysis

1. The U.S. Tax system is designed to collect and redistribute revenue. Public goods and services
paid for by tax revenue are therefore available to all in most cases (police protection, snow
removal) or to those in the community who qualify because of special needs (legal aid to the
poor, Medicaid). Some services or facilities are financed with “user fees.” In other words, you
pay only for what you as an individual use (toll roads, parking meters). Consider local
government services just mentioned. In your view, is it better to pay for each with tax revenue
or user fees? What if the services rendered are in response to an accident? How does your
answer relate to your perspective on the appropriate role for government?

2. We all live in the same country, but will decisions about who has access to public goods and
services mean that we are creating two Americas? What kind of country do you want to live in?
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Although it has become popular to complain about government, we
could not survive as individuals or as communities without it. The

challenge is to become invested enough in the American system and The Greek philosopher
engaged enough in the political process so that the government we Aristotle favored

have is the government we want and deserve. This is a tremendous enlightened despotism
challenge because, until you understand how our system works, “the over democracy, which to
government” can seem as though it belongs to somebody else; it can him meant mob rule.

seem distant, hard to understand, and difficult to use when there is a

problem to solve or there are hard decisions to make. Nevertheless, democracies, especially this
democracy, derive their powers from the people, and this fact provides each of you with a tremendous
opportunity. Individuals and groups of like-minded individuals who participate in the system can create
change and shape the government to meet their needs. Those who opt not to pay attention or fail to
participate must accept what others decide for them-good or bad.

Complicating matters further is the simple truth that although we all live in the same country and share
the same political system, we may experience government differently. This leads us to hold different
opinions about how big or small government should be, what kind of role government should play in our
individual lives, what kinds of issues are appropriate for policymakers to handle, and what should be left
to each of us alone.

At the heart of the debate over health care and health insurance is the question of how best to pay for,
and provide access to, health care for every citizen. In 2015, this country’s federal, state, and local
governments, corporations, and individuals spent $3.2 trillion or about $10,000 for every person, on
health care. Health insurance costs are rising faster than wages or inflation. Costs like this are not
sustainable and drain the economy of resources needed elsewhere. The Patient Protection and
Affordable Care Act (commonly known as the Affordable Care Act) was signed into law in 2010, although
many of its provisions will take several years to implement, and serval delays and extensions were
granted early in its implementation. The act is large and complicated because the issue it addresses is
large and complicated.

Several aspects of the law are favored by nearly everyone, such as providing access to insurance for
people with preexisting conditions or allowing children to stay on their parents’ insurance until age 26.
The law also requires people to be insured either through their employer or by purchasing insurance so
that the costs and risks are spread across the entire population. Failure to do so results in a penalty.
Because young people are typically healthy and rarely incur expensive medical bills, their participation is
necessary to offset the costs of caring for others and to maintain the stability of the state and federal
health exchanges. As a group, “young invincibles,” as they have been labeled by the health insurance
industry, have proven difficult to convince of the necessity of health insurance. The law’s insurance
mandate seems at odds with the value we place on individual responsibility; yet, health care is
something everyone requires, and the costs are more manageable if everyone is included.

We resolve these and other conflicting values using the political process, and institutions of government
are empowered to make decisions on our behalf. In the case of health care, the conflict has been
resolved by the judiciary. The U.S. Supreme Court scheduled an unprecedented six hours of oral
arguments over the course of three days in March 2012. The justices faced a number of critical
guestions, including whether or not the law’s requirements that individuals carry health insurance was
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within the powers granted to Congress by the Constitution. On June 28, 2012, the Supreme Court issued
a 5-4 decision upholding nearly all of the health-care law, including the minimum coverage provision.
Chief Justice John Roberts wrote the majority opinion. President Obama called the ruling “a victory for
people all over this country whose lives will be more secure” because nearly 30 million Americans who
currently lack health insurance will eventually be covered as a result of the law. Although in most cases a
Supreme court ruling settles the question, in the case it did not. In September 2013, Senator Ted Cruz
(R-TX) controlled the Senate floor for more than 21 hours in what political satirists referred to as a
“fauxilibuster” (because a bill was not placed before the body, a true filibuster was not possible). His
goal was to attract support to defund implementation of the health-care law. Partisan politics continue
to prevent Congress from making performance-enhancing adjustments to the existing law. By some
estimates, Republicans in Congress have voted more than 50 times since 2010 to repeal all or part of the
Affordable Care Act. In early 2016, under the new leadership of House Speaker Paul Ryan, Congress
successfully sent a repeal bill to president Obama. To no one’s surprise, he vetoed the bill.

TWITTER FEED

Congressional Republicans are committed to repealing the Affordable
Care Act, also known as Obamacare. #0nHisDesk celebrates finally
delivering a repeal bill in early 2016. President Obama vetoed the bill.

Paul Ryan {3 X Follow

THIS IS A FIRST — a bill repealing #Obamacare
will be sent to the president's desk.
spkrryan.us/10MvIT1

90 197 (ISR A5RSRE

Sir Winston Churchill Prime Minister during World War 1l, once said, “No on pretends that democracy is
perfect or all-wise. Indeed, it has been said that democracy is the worst form of government except all
those other forms that been tried from time to time.” * Our system is not perfect, but it is more open to
change than most. This book offers essential tools to learn about American government and politics
today so that you are prepared to change this country for the better.

! House of Commons speech on November 11, 1947.
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What are your dreams from the future, and what role do you
believe the government can and should play in helping you
realize your dreams? There was a time when we all aspired to
live the “American Dream” and when we believed that
government played an essential role in ensuring that the
opportunity to achieve the American Dream was available to
everyone. Members of each successive generation were
confident that if they worked hard and followed the rules, they
would live richer and more successful lives than the generation
before them. Public policy has historically been an effective
tool to promote economic growth, education equity,
homeownership, and job security. Is that still true today?

There are some troubling signs, to be sure. Significant
inequality in income and wealth exists in the United States,
and rather than shrinking, the gap has widened for your
generation and your parents’ generation. In 1979, the richest 1
percent accounted for 8 percent of all personal income; by
2012, their share had more than doubled, to 19.3 percent,
their largest share since 1928.2 As the economy began to
improve, the greatest gains in income share went to the top 10
percent of earners. Hourly wage workers, notably fast food
workers, raised awareness of the recovery gap by participating
in a series of labor walkouts and demanding an increase to the
$7.25 federal minimum hourly wage. To add momentum to
the movement, President Obama signed an executive order
early in 2014 raising the minimum wage for workers under
new federal contracts to $10.10 an hour. In 2016, Oregon
lawmakers adopted a series of gradual increases over six years
using a unique three-tier geographic system whereby workers
in large metro areas would more per hour than workers in
smaller cities or rural areas.® During the same month,
legislators in a number of other states considered or passed
preemption laws designed to block the development of local
wage ordinances. The global economic recession, the
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Figure 1-1 Confidence in Institutions Declines

Gallup polling shows a loss of confidence in institutions
in the past 10 years, including steep declines regarding
banks and Congress

2005 2015
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unemployment rate, rising home foreclosures, and corporate relocation of jobs overseas all present
government with significant challenges. Moreover, people’s trust in nearly all institutions (government,
media, banks, business, churches, and organized labor) has fallen over the past decade (See Figure 1-1).
Native-born citizens know less than ever about the very political system they hope will restore their
confidence in the future; one in three failed the civics portion of the naturalization test in a national

2 Facundo Alvaredo, Anthony B. Atkinson, Thomas Piketty, and Emmanuel Saez. “The Top 1 Percent in International and

Historical Perspective.” Journal of Economic Perspectives (2013) 27(3): 3—-20.

3 Kristen Hansen, “Oregon’s Trailblazing Minimum Wage Has Geographic Tiers, Topped by Portland’s $14.75” San Jose Mercury

News, February 19, 2016.
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telephone survey.? Can people effectively engage in political activity to change their lives for the better
when they know so little about the governmental system?

Hundreds rallied near a Detroit, Michigan McDonald’s restaurant in support of a strike by fast food workers who were
demanding a raise from their current wages of about $7.40 an hour to $15 an hour. Similar strikes for higher wages took place
in cities around the country.

There are also some hopeful signs. According to the center for the study of the American Dream at
Xavier University, a majority of Americans surveyed (63 percent) remain confident that they will achieve
the American Dream despite the current challenges. More than 75 percent believe they have already
achieved some measure of it. Those surveyed defined the American Dream in terms of a good life for
their family (45 percent), opportunity (29 percent), the pursuit of happiness (21 percent), a good job (16
percent), and homeownership (7 percent). How does this definite fit with your own? Are you surprised
that homeownership is last on the list? How might the mortgage crisis and the persistent economic
recession influence how we define our future dreams? As the nation pulls out of the long recession and
jobs become more plentiful, will people aspire to own a home again? The U.S. economy added nearly
2.7 million jobs in 2015, dropping the unemployment rate to 5 percent. However, five years after the
Great Recession, many families still feel financially vulnerable and have doubts about their changes of
attaining the American Dream. A 2015 New York Times Poll found that only 64 percent of respondents
said that they still believed in the American Dream, the lowest result in two decades. In early 2009 as
the recession and financial crisis reached its peak, 72 percent of Americans still believed that “hard work
could result in riches.” .

4 “y.S. Naturalization Civics Test: National Survey of Native-Born U.S. Citizens, March 2012,” conducted by the Center for the
Study of the American Dream, Xavier University. http://www.xavier.edu/americandream/programs/National-Civic-Literacy-Survey.cfm
5 Andrew Ross Sorkin and Megan Thee-Brenan, “Many Feel the American Dream Is Out of Reach Poll Shows,” The New York
Times, December 10, 2014. http://dealbook.nytimes.com/2014/12/10/many-feel-the-american-dream-is-out-of-reach-poll-shows



http://www.xavier.edu/americandream/programs/National-Civic-Literacy-Survey.cfm
http://dealbook.nytimes.com/2014/12/10/many-feel-the-american-dream-is-out-of-reach-poll-shows
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Interestingly, the Xavier study found that Latinos and immigrants are most positive about the possibility
of achieving the American Dream and are more optimistic about the future of the country than the
population as a whole. Finally, a majority of Americans view immigration as an important part of
keeping the American Dream alive and believe that immigration continues to be one of America’s
greatest strengths. In his 2014 State of the Union address, President Obama said, “What I believe unites
the people of this nation, regardless of race or region or party, young or old, rich or poor, is the simple,
profound belief in opportunity for all—the notion that if you work hard and take responsibility, you can
get ahead.”

What is the state of America today? Given the economic and educational disparities evident in the
United States today, are we one America or two? Are you confident that your life will be better than
that of your parents and grandparents? Can the problems we face as a nation today be addressed by the
political system? Presidential primary voters in 2016 demonstrated their anger at the “establishment”
by casting voices for “outsider” candidates Republican Donald J. Trump and Democrat Bernie Sanders.
Yet, President Obama concluded his final State of the Union address by saying, “Fifteen years into this
new century, we have picked ourselves up, dusted ourselves off, and begun again the work of remaking
America. We’ve laid a new foundation. A brighter future is ours to write.” 7 Is the American republic up
to today’s challenges? These will be central questions in our analysis of the American government and
politics today.

6 State of the Union Address, January 28, 2014. http://www.whitehouse.gov/the-press-office/2014/01/28/president-barack-obamas-
state-union-address
7 State of the Union Address, January 12, 2016. https://www.whitehouse.gov/sotu



http://www.whitehouse.gov/the-press-office/2014/01/28/president-barack-obamas-state-union-address
http://www.whitehouse.gov/the-press-office/2014/01/28/president-barack-obamas-state-union-address
https://www.whitehouse.gov/sotu
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1-1 Politics and Government

1.1 - Define the institution of government and the process of politics.

Before we can answer any of these provocative questions, we first have to define some terms. What is
politics? Politics is the process of resolving conflicts and deciding “who gets what, when and how.”?
Although politics may be found in many places outside of government (for example, in your family or
workplace), for the purposes of this book, we refer to conflicts and decisions found at the federal, state,
and local levels regarding the selection of decision makers, the structure of institutions, and the creation
of public policy. Politics is particularly intense when decisions are made that hit close to home, such as
decisions about how to spend local and state tax dollars. Equally intense are political decisions that yield
leaders for our country. Elections at the national and state levels attract the most media attention, but
thousands of elected and appointed officials make up the government and render decisions that affect
our lives.

Government is the term used to describe the formal institutions through which decisions about the
allocation of resources are made and conflicts are resolved. Government can take many forms, come in
many sizes, and perform a variety of functions, but at the core, all governments rule. To govern is to
rule. Governments can, as a matter of their authority, force you to comply with laws through taxes,
fines, and the power to send you to prison, or worse—to death row. The inherent power of government
is what led the founders of the United States to impose limitations on this power relative to the rights of
individuals. Likewise, the power of government leads Americans to be wary of too much government
when less will do.

8 Harold Lasswell, Politics: Who Gets What, When, and How (New York: McGraw-Hill, 1936).
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1.2 - Identify the political philosophers associated with the “social contract” and explain how this
theory shapes our understanding of the purpose of government and the role for individuals and
communities in the United States.

Americans may not always like government, but they like the absence of government even less.
Governments are necessary at a minimum to provide public goods and services that all citizens need but
cannot reasonably be expected to provide for themselves. National security and defense are obvious
examples. But governments do far more than provide for the common defense. As you will learn in
Chapter 2, our founding documents such as the Declaration of Independence and the Constitution ore
predicated upon and convey through their language a set of shared political values. Government
reinforces those values regularly. One of our defining values is belief in the rule of law, which means
that laws determined through the political process are enforced uniformly and that no individual,
regardless of wealth, privilege, or position, is above the law. Government includes a system of justice
administered by institutions known as the courts to maintain this important value. We will return to this
discussion of fundamental values later in this chapter. In addition to providing public goods and services
and reinforcing shared values, governments are necessary to provide security so that liberty may
flourish.

Our contemporary understanding of why government is necessary has been shaped by Enlightenment
thinkers from seventeenth-and eighteenth-century Europe. During the Age of Enlightenment, also
known as the Age of Reason, philosophers and scientists challenge the divine right of kings and argued
that the world could be vastly improved through the use of human reason, science, and religious
tolerance. Essential to this argument was the belief that all individuals were born free and equal and
imbued with natural rights. Individuals were in control of their own destiny, and by working with others,
a society could shape a government capable of both asserting and protecting individual rights. English
social contract theorists such as Thomas Hobbes (1588-1679) and John Locke (1632-1704) were
particularly influential in shaping our theory of government. Hobbes was far more pessimistic about
human nature than Locke. Hobbes believed that without government and the rule of law, people would
revert to a state of nature and individuals would be left to fight over basic necessities, rendering life
“solitary, poor, nasty, brutish, and short.” ° To avoid such a fate, Hobbes argued for a single ruler, a
Leviathan, so powerful that the rights of the weak could be protected against intrusion by the strong. By
contrast, Locke took basic survival for granted, believing that all humans were endowed with reason—
an internal code of conduct. Therefore, individuals are willing to give up a portion of their individual
liberty in order to gain the protection of government through the social contract. Government is formed
to protect life, liberty, and property; however, if a government compromises its legitimacy by violating
the social contract, it is the people’s duty to end the abusive government and replace it with a new
form.

It is within this theoretical framework that we understand the necessity for government: to provide
security, to protect liberty and enforce property rights, and to maintain legitimacy by exercising

9 Thomas Hobbes, Leviathan: (Cambridge: Cambridge University Press; Revised Student Edition, 1996).




Page |11
Chapter One: One Republic — Two Americas?

authority consistent with the fundamental values of those governed. Consent of the governed is basis
for power and legitimacy in American democracy.

1.3 - Describe the U.S. political culture and identify the set of ideas, values, and ways of thinking about
government and politics shared by all.

The authors of the U.S. Constitution believed that the structures they had created would provide for
both democracy and a stable political system. They also believed that the nation could be sustained by
its political culture. A critical question facing America today is to what extent do all citizens continue to
share in a single political culture? Does the widening wealth and income gap threaten to undermine our
shared political values as well as our confidence in government? We live under one republic, but are we
increasingly two Americas? There is considerable consensus among American citizens about concepts
basic to the U.S. political system. Given that the population of the United States is made up primarily of
immigrants and descendants of immigrants with diverse cultural and political backgrounds, how can we
account for this consensus? Primarily, it is the result of political socialization—the process by which
beliefs and values are transmitted to successive generations.

The nation depends on families, schools, houses of worship, and the media to transmit the precepts of
our national culture. With fewer people going to church and a widening educational gap that strongly
correlates with economic disparities, we may need to reexamine the ways in which our political culture
is transmitted. On the other hand, you can find these fundamental values reaffirmed in most major
public speeches given by the president and other important officials in American politics. We will return
to these important questions throughout the book, but particularly in Chapter 6.

BEYDI“:' Our Borders Immigrant Workers: Challenging Cultures in Europe

One of the most controversial issues in American politics is the debate over what to do about
undocumented immigrants who have come to the United States for employment and a better life. An
estimated 12 million individuals reside in the United States without legal status. Some conservatives
believe that the best solution is deporting the undocumented people to their respective native
countries. Others, including President Obama and moderate leaders of both parties, have argued that
the United States should recognize its need to workers and implement a system by which individuals
can come to this country to work and someday earn a right to citizenship. Immigration is a major
source of population growth and cultural change in the United States. The political focus on
undocumented immigrants can overshadow the tremendous benefits of immigration. For example,
immigrants are among the founders of many prominent American technology companies, such as
Google, Yahoo!, and eBay.

Nations, especially those in Europe, have long admitted immigrants as unskilled and semiskilled
workers to fuel their economies and increase their populations. Immigrants make up about 12
percent of the population of Germany and 15 percent of that of Austria. Thirty-seven percent of
Luxembourg’s populace are immigrants; in Switzerland, that figure is around 23 percent. For many
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decades, Great Britain has allowed individuals who were subjects of the British Commonwealth to
enter the country, and France extended legal residency to many French citizens from its former
colonies in North Africa. Germany estimates that it will need to attract up to 1.5 million additional
skilled workers through immigration to compensate for an aging population.

All nations face a dilemma in how to balance the cultural energy immigrants bring with eh tensions
associated with integration and assimilation processes. Immigrants may find limits to employment,
education, and housing. Nonwhite and Muslim residents claim they are the subject of unwarranted
police attention through racial or religious profiling. Clashes sometimes turn violent. Reports of
Syrian refugees raping and groping women during New Year’s Eve celebrations in Cologne, Germany,
forced German Chancellor Angela Merkel to defend her open-door policy toward Muslim refugees
entering the country from terrorism hot spots in the Middle East. Young people rioted in France over
the lack of employment opportunities for nonwhite French residents, and the Netherlands has seen
outbreaks of violence by Muslim residents against other Dutch citizens. Youth riots in Sweden were
particularly surprising, given the nation’s reputation for welcoming the world’s refugees, most
recently people fleeing the civil war in Syria. However, even Sweden adopted tougher measures
when the number of asylum seekers topped 80,000 in two months’ time. Many of these states are
engaged in serious internal discussion about how to socialize new residents to the culture of their
new home and how to ensure that immigrants can find economic opportunities for themselves and
their children, while at the same time challenging the prejudice and racism sometimes found In the
native population.

Image 1-1-1: Sergey Brin, co-founder and president of Google,
was born in Moscow, Russia. When Brin was six, his family
entered the United States with the assistance of HIAS, the
Hebrew Immigrant Aid Society. In honor of the thirtieth
anniversary of his family’s immigration, Brin gave S1 million to
HIAS, which he credits with helping his family escape anti-
Semitism in the Soviet Union.

For Critical Analysis

1. How can the inevitable tensions created when new ideas and customs confront established
cultures be resolved? What role is appropriate for government in this process?

2. To what extent should nations ensure that immigrants accept the cultural and political values
of their new home? In what specific ways does multiculturalism benefit political, social, and
economic development?
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Liberty

As you recall, the advancement and protection of individual liberty is central to the social contract
theory of government. Liberty is among the natural rights articulated by Locke and later by Thomas
Jefferson in the Declaration of Independence (“Life liberty, and the pursuit of happiness”). In the United
States, our civil liberties include religious freedom—both the right to believe in whatever religion we
choose and freedom from any state-imposed religion. Liberty, as a political value, has two sides to it-one
positive (the freedom to) and one negative (the freedom from). The freedom of speech—the right to
political expression on all matters, including government actions—is an example of a positive liberty.
Freedom of speech is one of our most prized liberties; a democracy could not endure without it. The
right to privacy is a more controversial liberty claim. The U.S. Supreme Court has held that the right to
privacy can be derived from other rights that explicitly stated in the Bill of Rights. The Supreme Court
has also held that under the right to privacy, the government cannot ban either abortion'® or private
sexual behavior by consenting adults.™

Image 1-1-2: U.S. Homeland Security Secretary Jeh
Johnson. Johnson replaced Janet Napolitano in
January 2014.

Positive freedoms are not absolute, and individual liberty can be limited, such as in times of war. When
Americans perceive serious threats, they have supported government actions to limit individual liberties
in the name of national security. Such limits were imposed during the Civil Wars, World War Il, and the
McCarthy era of the Cold War. Following the terrorist attacks on the World Trade Center and Pentagon
on September 11, 2001, Congress passed legislation designed to provide greater security at the expense
of some civil liberties. In particular the USA PATRIOT (Uniting and Strengthening America by Providing

10 Roe v. Wade, 410 U.S. 113 (1973).
11 [awrence v. Texas, 539 U.S. 558 (2003).
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Appropriate Tools Required to Intercept and Obstruct Terrorism) Act gave law enforcement and
intelligence-gathering agencies greater latitude to search out and investigate suspected terrorists.

Throughout this book, you will find a number of visual features, including figures, tables,
photographs, and political cartoons. These visual features are carefully selected to present
information that is critical to your understanding of the content in each chapter. Therefore, you must
study the visuals carefully. In addition, you may be tested on this information.

Figure 1-1 presents Gallup polling data on the public’s loss of confidence in major institutions at two
points in time. Gallup regularly conducts public opinion polls in more than 140 countries around the
world. You will often see these polls referenced in news reports. Begin by reading the title of the
figure and the descriptive information—the caption. Together, the title and caption summarize the
information that you need in order to understand the graphic. Captions below photographs and
cartoons have a similar function. Figure 1-1 shows two points in time, indicating a change in public
attitudes. Other ways to show change over time include line graphs.

This figure communicates a lot of information. On the left vertical axis, you will find the scale
indicating the percentage of people who express a great deal or quite a lot of confidence in each
institution. To display the magnitude of the change (decline or increase) in confidence, the authors
have use four colors. The key for the colors is found right near the top. Blue, for example, represents
a slight loss of confidence. Black indicates the most dramatic loss of confidence in the institution
between 2005 and 2015. You will notice that there are no instances where the public’s confidence in
an institution has increased and only one case where the public’s attitude has remained the same
over a decade. Read the graphic starting on the and moving to the right, and follow the line
connecting the two dots. Like many figures, tables, and photographs, this visual presents you with
descriptive data. Descriptive information provides an answer to “what” or “who” questions but does
not typically answer “why” or “how” questions. Analysis (determining why or how) is a form of
critical thinking. The accompanying text may provide theories or results from other research, and
sometimes you will find questions for critical analysis. Other times, as in this case, you are left to ask
your own questions based on the data presented. Banks suffered the largest decline in public
confidence in the last decade—why? Synthesizing all the information to create a new explanation or
understand is the most important skill you can develop in college.

Order and the Rule of Law

As noted earlier, individuals and communities create governments to provide stability and order in their
lives. Locke justified the creation of governments as a way to protect every individual’s property rights
and to organize a system of impartial justice. In the United States, laws passed by local, state, and
national governments create order and stability in every aspect of life, ranging from traffic to business to
a national defense system. Citizens expect these laws to create a society in which individuals can pursue
opportunities and live their lives in peach and prosperity. People also expect the laws to be just and to
apply to everyone equally. The goal of maintaining order and security, however, can sometimes run
counter to the values of liberty and equality.
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Individualism

The declaration of Independence begins with a statement on the importance of the individual in our
political culture: “When in the Course of human events, it becomes necessary for one people to dissolve
the political bands which have connected them with one another, and to assume among the Powers of
the earth, the separate and equal station to which the Laws of Nature and of Nature’s God entitle
them...” By a “separate and equal station,” Jefferson was distinguishing the belief in the rationality and
autonomy of individuals from the traditions of aristocracies and other systems in which individuals did
not determine their own destiny. Individualism asserts that one of the primary functions of government
is to enable individuals’ opportunities for personal fulfillment and development. In political terms,
individualism limits claims by groups in favor of the individual. Therefore, it should come as no surprise
that a universal right to health care is not part of the U.S. Constitution.

Equality

Thomas Jefferson wrote in the Declaration of Independence, “We hold these truths to be self-evident,
that all men are created equal...” The proper meaning of equality, however, has been disputed by
Americans since the Revolution.> Much of American history—and world history—is the story of how the
value of equality has been extended and elaborated.

Political equality reflects the value that we place on the individual. At our founding, political leaders
excluded some people from the broad understanding of a politically autonomous person. African
Americans, women, Native Americans, and most men who did not own property were excluded from
the equal extension of political rights. Under a social contract theory of government, individuals must
freely enter the compact with others on an equal basis. Although Enlightenment philosophers believed
in the inherent equality of all persons, they did not define all individuals as full persons. Recall that the
Constitution counted slaves as three-fifths of a person. For a period of our history, a married woman
was indivisible from her husband and could not act as a full person.*® Today, of course, we believe all
people are entitled to equal political rights as well as the opportunities for personal development
provided by equal access to education and employment. In reality, we still have work to do to be sure
that opportunities afforded by society and protected by government can be fully realized by everyone in
society.

Recently, some cultural observers and scholars have begun to question whether political and social
equality can coexist with economic inequality. In a book titled Why Nations Fail, Massachusetts Institute
of Technology (MIT) economist Daron Acemoglu argues that “when economic inequality increases, the
people who have become economically more powerful will often attempt to use that power in order to
gain even more political power. And once they are able to monopolize political power, they will start
using that for changing the rules in their favor.”** Many people point to the Supreme Court’s decision in
Citizens United v. Federal Election Committee’® and the growth in super political action committee (PAC)

12 Gary B. Nash, The Unknown American Revolution: The Unruly Birth of Democracy and the Struggle to Create America (New
York: Viking, 2005); and Alfred F. Young, ed., Beyond the American Revolution: Explorations in the History of American
Radicalism (DeKalb, IL: Northern lllinois University Press, 1993).

13 British common law known as “coverture” meant that once married, a woman’s identity was “covered” by her husband’s,
leaving her no independent rights.

1% Daron Acemoglu and James Robinson. Why Nations Fail: Power, Prosperity, and Poverty (New York: Crown Publishers, 2012).
15558 U.S. 08-205 (2010).
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spending in federal elections as evidence of the growing political influence of a few very wealthy
individuals and interests. Candidate Bernie Sanders captured the imagination of young people and
progressive Democrats in his bid to the wind the Democratic nomination for president by emphasizing
the inordinate power and influence in politics of Wall Street relative to the average person. According to
Alan Krueger, former chairman of President Obama’s Council of Economic Advisers, the size of the
middle class has steadily declined over the last three decades. Whereas in 1970 a little over half of all
American households had an income within 50 percent of the median, today the figure is just over 40
percent. Put differently, the share of all income accruing to the top 1 percent increased by 13.5 percent
from 1979 to 2007. This is the equivalent of shifting $1.1 trillion of annual income to the top 1 percent
of families. More troubling, as income inequality has increased, year to year and generation to
generation, economic mobility (the opportunity to improve one’s economic standing) has decline. Can
the values of political and social equality withstand the significant erosion of economic equality that has
accompanies the Great Recession? Civil rights and the value of equality will be discussed further in
Chapter 5.

Image 1-1-3: The Martin Luther King, Jr.,
National Memorial, located on the national mall
in Washington, DC, is administered by the
National Park Service. The image of Dr. King
emerges from a granite “stone of hope”
surrounded by a “mountain of despair” reflecting
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Property

The value of reducing economic inequality is in conflict with the right to property. This is because
reducing economic inequality typically involves the transfer of property (usually in the form of money)
from some people to others. For many people, liberty and property are closely entwined. A capitalist
system based on private property rights. Under capitalism, property consists not only of personal
possessions but also of wealth-creating assets such as farms and factories. The investor-owned
corporation is in many ways the preeminent capitalist institution. The funds invested by the owners of a
corporation are known as capital—hence, the very name of the system. Capitalism is also typically
characterized by considerable freedom to make binding contracts and by relatively unconstrained
markets for goods, services, and investments. Property—especially wealth—creating property—can be
seen as giving its owner political power and the liberty to do whatever he or she wants. At the same
time, the ownership of property immediately creates inequality in society. The desire to own property,
however, is so widespread among all classes of Americans that egalitarian movements have had a
difficult time securing a wide following here.

As with other values shaping our political culture, even individual proper rights are not absolute.
Eminent domain allows government to take private land for public use in return for just compensation.
Weighing the public’s interest against the interest of a private landowners is a delicate political
judgement. Typically, eminent domain is used to acquire land for roads, bridges, and other public works
projects. A 2005 Supreme Court ruling, however, allowed the city of New London, Connecticut to “take”
homeowners’ property and it turn it over to private developers, who build an office park and expensive
condominiums.'® In this atypical case, the majority ruled that economic stimulus and the increase in city
tax revenues fulfilled the public use requirement for eminent domain takings. Since the ruling, several
state and local governments have passed laws to forbid the kind of takings at issue in this case.

16 Kelo v. City of New London, 545 U.S. 469 (2005).
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1-2 Why Choose Democracy?

1.4 - Compare and contrast types of government systems and identify the source of power in each.

Today, 196 nations exist in the world. Nearly all have some form of government that possesses authority
and some degree of legitimacy. Governments vary in their structure and how they govern. The crucial
guestion for every nation is who controls the government. The answer could be a small group, one
person—perhaps the monarch or a dictator—or no one.

At one extreme is a society governed by a totalitarian regime. In such a political system, a small group of
leaders or a single individual—a dictator—makes all political decisions for the society. North Korea is an
example of a totalitarian state. Citizens are deprived of freedom to speak, to dissent, to assemble, and
to seek solutions to problems. Individual needs, including food, are subsumed by the interests of the
ruler and the regime. Famine, widespread malnutrition, and illness exist as a result of the country’s
“military first” policy. Running afoul of the regime can often me imprisonment or death. Kim Jong-il was
succeeded by his son, Kim Jong-un, in 2011, continuing an unbroken 63-year reign that began with Kim
Jong-il’s father, Kim Il-sung. Under Kim Jong-un’s rule, North Korea has inflamed relations with South
Korea and the United States by developing and testing short-range ballistic missiles and rockets.
Totalitarianism is an extreme form of authoritarianism.

Authoritarianism is also characterized by highly concentrated and centralized power maintained by
political repression. Authoritarianism differs from totalitarianism in that only the government is fully
controlled by the ruler, leaving social and economic institutions to outside control. The contemporary
government of China is often described as authoritarian. China is ruled by a single political party, the
Communist Party. Policies are made by Communist Party leaders without input from the general
population. The Chinese market economy is expanding rapidly with little government intrusion or
regulations, but signs of political dissent are punished severely. Internet access is monitored, and
political content restricted.

Image 1-2-1: Demonstrators carry placards and hold a Syrian opposition flag during a protest
against Syria’s President Bashar al-Assad’s regime in Kafranbel in Idlib province, January 18,
2013.
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Many terms for describing the distribution of political power are derived from the ancient Greeks, who
were the first Western people to study politics systematically. One form of rule by the few was known as
aristocracy, literally meaning “rule by the best.” In practice, this meant rule by leading members of
wealthy families who were, in theory, the best educated and dedicated to the good of the state. The
ancient Greeks had another term for rule by the few, oligarchy, which means rule by a small group for
corrupt and self-serving purposes.

The Greek term for rule by the people was democracy, which means that the authority of the
government is granted to it from the people as a whole. Within the limits of their culture, some of the
Greek city-states operated as democracies. Today, in much of the world, the people will not grant
legitimacy to a government unless it is based on democratic principles. Mass protests against the Assad
regime in Syria that plunged the country into civil war, as well as continuing unrest in Ukraine, are
recent examples.

If totalitarianism is control of all aspects of society by the government, anarchy is the complete
opposite. It means that there is no government at all. Each individual or family in a society decides for
itself how it will behave, and there is no institution with the authority to keep order in any way. As you
can imagine, examples of anarchy do not last very long. A start of anarchy may characterize a transition
between one form of government (often totalitarian or authoritarian and repressive) and one where
people want more power but do not yet have political institutions to structure popular participation.
The interim period can be chaotic and violent, as in Somalia and, to a lesser degree in Tunisia, Egypt,
Libya, and Yemen following the Arab Spring rebellions. Entire cities have been destroyed in the Syrian
uprising and ensuing civil war, leading to a mass exodus of the population as refugees.

The system of government in the ancient Greek city-state of Athens is usually considered the purest
model of direct democracy, because the citizens of that community debated and voted directly on all
laws, even those put forward by the ruling council of the city. The most important feature of Athenian
democracy was that the legislature was composed of all the citizens. Women, foreigners, and slaves,
however, were excluded because they were not citizens. This form of government required a high level
of participation from every citizen; participation was seen as benefiting the individual and the city-state.
The Athenians believed that although a high level of participation might lead to instability in
government, citizens, if informed about the issues, could be trusted to make wise decisions. Greek
philosophers also believed that debating the issues and participating in making the laws was good for
the individual’s intellectual and personal development.

Direct democracy has been practiced in Switzerland and in the United States in New England town
meetings. At new England town meetings, which can include all of the voters who live in the town,
important decisions—such as levying taxes, hiring city officials, and deciding local ordinances—are made
by majority vote. Some states provide a modern adaptation of direct democracy for their citizens;
representative democracy is supplemented by the initiative or the referendum—processes by which the
people may vote directly on laws or constitutional amendments. The recall process, which is available in
many states, allows people to vote to remove an official from state office.
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Because of the Internet, Americans have access to more political information than ever before. Voters
can go online to examine the record of any candidate. Constituents can contact their congressional
representatives and state legislators by sending them email or a text. Individuals can easily find like-
minded allies and form political interest groups using social networking sites such as Twitter, Facebook,
Google+, and countless others. During the 2008 presidential campaign, the Obama campaign pioneered
new uses of the Internet to connect supporters, solicit campaign donations, and maintain nearly
constant contact between likely voters and the campaign. By the 2016 presidential contest, a candidacy
without a social media relationship with voters would have been unthinkable. Hillary Clinton announced
her candidacy in a video and a tweet pointing supporters to her website. Following Republican
presidential candidate Donald Trump’s campaign announcement, his campaign claimed to have
garnered “3.4 million Facebook users in the U.S. who generated 6.4 million interactions regarding he
launch of his campaign.”"’

Image 1-2-2: Sen. Marco Rubio (R-FL) an emerging leader within
the Republican Party, actively uses social media to promote his
ideas and issue positions.

17 Andrew O’Reilly, “Candidates, Parties Map Out Social Media Campaigns in Attempt to Reach Latino Voters.” Fox Latino News.
June 22, 2015.
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Image 1-2-3: President Barack Obama was often photographed
interacting with children. In this photo, he bends down to listen
to the daughter of departing U.S. Secret Service agent in the Oval
Office of the White House.

- - - |

Social media provides voters with new forms of real-time engagement through breaking campaign news,
the debates, and election night returns. President Obama’s victory tweet of “Four more years,” set a
record for retweets. Facebook motivates people to get to the polls; seeing that friends had already
voted worked as a form of peer pressure to do likewise. In the last week of the 2012 campaign, Twitter
released a political engagement map that allowed users to track tweets about specific candidates or
issues around the country. A republican 2016 campaign manager observed, “Social media is the new
coffee shop where neighbors, friends, colleagues and family gather to discuss issues, talk about the
candidates and influence others. The opinions of your friends on Facebook or Twitter are far more
influential than what any pundit may say on TV. Head count matters more than headlines.”

There are limits, however, to how much political businesspeople currently want to conduct using
technology, largely because of security concerns. Although Colorado offered its citizens the opportunity
to vote online in 2000, the experiment was short-lived. The pentagon canceled a plan for troops
overseas to vote online in 2004 due to Internet security concerns. The extent of National Security
Agency (NSA) surveillance and spying disclosed by Edward Sowden in documents leaded to The
Guardian and The Washington Post, as well as massive personal data breaches reported by retailers,
universities, and states, have increased the American people’s skepticism about conducting important
transactions online. Several states, however, do allow for voter registration online. As of 2014, all
Colorado elections are conducted by mail-in ballot.
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Although they were aware of the Athenian model, the framers of the
U.S. Constitution had grave concerns about the stability and practicality

of direct democracy. During America’s colonial period, the idea of A record 27.3 million
government based on the consent of the people gained increasing eligible Hispanic voters
popularity. Such a government was the main aspiration of the American are projected for the
Revolution, the French Revolution in 1789, and many subsequent November 2016 election;
revolutions. At the time of the American Revolution, however, the nearly half (44 percent)
masses were still considered to be too uneducated to govern are expected to be

themselves, too prone to the influence of demagogues (political leaders Millennial voters.
who manipulate popular prejudices), and too likely to subordinate
minority rights to the tyranny of the majority.

James Madison defended the new Scheme of government set forth in the U.S. Constitution, while
warning of the problems inherent in a “pure democracy:”

A common passion or interest will, in almost every case, be felt by a majority of the
whole.... and there is nothing to check the inducements to sacrifice the weaker party
or an obnoxious individual. Hence it is that such democracies have ever been
spectacles of turbulence and contention and have ever been found incompatible with
personal security or the rights of property; and have in general been as short in their
lives as they have been violent in their deaths.*®

Like other politicians of his time, Madison feared that direct democracy would deteriorate into mob
rule. What would keep the Majority of the people, if given direct decision-making power, from abusing
the rights of minority groups?

The framers of the U.S. Constitution chose to craft a republic. To Americans of the 1700s, the idea of a
republic also meant a government based on common beliefs and virtues that would be fostered within
small communities. The rulers were to be laypersons—good citizens who would take turns representing
their fellow citizens.

The U.S. Constitution created a form of republican government that we now call a democratic republic.
The people hold the Ultimate power over the government through the election process, but policy
decisions are made by elected officials. For the founders, even this distance between the people and
government was not sufficient. The constitution made sure that the Senate and the president would be
selected by political elites rather than by the people, although later changes to the Constitution allowed
the voters to elect members of the Senate directly.

Despite these limits, the new American system was unique in the amount of power it granted to
ordinary citizens. Over the course of the following two centuries, democratic values became increasingly

18 James Madison, in Alexander Hamilton, James Madison, and John Jay, The Federalist Papers, No. 10 (New York: Mentor
Books, 1964), p. 81.
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popular, at first in the West and then throughout the rest of the world. The spread of democratic
principles gave rise to another name for our system of government—representative democracy. The
term representative democracy has almost the same meaning as democratic republic, with one
exception. In a republic, not only are the people sovereign, but there is no king. What if a nation
develops a democracy but preserves the monarchy as a largely ceremonial institution? This is exactly
what happened in Britain. Not surprisingly, the British found the term democratic republic to be
unacceptable, and they described their system as a representative democracy instead.

IS4 WL MW A Divided Nation

Going into the general election, Americans were feeling pessimistic about the future. The American
Values Survey found that 74 percent of the people believed the country was of on the wrong track.
White evangelical Protestants perceived the negative change most acutely with more than 74
percent believing that America is worse off today than in the 1950’s. According to exit polls they had
a strong showing on Election Day with 81 percent voting for Donald Trump.

White voters preferred Donald Trump to Hillary Clinton by a 21-point margin—a margin almost
identical to Mitt Romney’s 20-point advantage with white voters in 2012. However, Trump fared
better with African Americans and Hispanics than Romney did, meaning that Hillary Clinton did not
attract as strong a following from these core Democratic constituencies. The gender gap, predicted to
be historically large, was 12 points. Women did not overwhelmingly support Clinton’s bid to become
the first women president—54 percent of women voided for Clinton, but 42 percent voted for
Trump. The widest gap in the 2016 election is between those with and those without a college
degree. Trump’s margin among whites without a college degree is the largest for any candidate in
exit polls since 1980 (a 39-point advantage with this group).

For Critical Analysis

White voters preferred Donald Trump to Hillary Clinton by a 21-point margin—a margin almost
identical to Mitt Romney’s 20-point advantage with white voters in 2012. However, Trump fared
better with African Americans and Hispanics than Romney did, meaning that Hillary Clinton did not
attract as strong a following from these core Democratic constituencies. The gender gap, predicted to
be historically large, was 12 points. Women did not overwhelmingly support Clinton’s bid to become
the first women president—54 percent of women voided for Clinton, but 42 percent voted for
Trump. The widest gap in the 2016 election is between those with and those without a college
degree. Trump’s margin among whites without a college degree is the largest for any candidate in
exit polls since 1980 (a 39-point advantage with this group).

For Critical Analysis

1. What accounts for such differences in perception among voters about America’s Future?
How does a college education shape those perceptions?

2. In Exit polls, Voters were asked to identify the most important quality in a candidate—83
percent of Republicans wanted a candidate who could bring about change. Eight years ago,
President Obama campaigned on a promise to bring change. Where does our national desire
for change come from?
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Principles of Democratic Government

All representative democracies rest on the rule of the people as expressed through the election of
government officials. In the 1790s in the United States, only free white males were able to vote, and in
some states, they had to be property owners as well. Women did not receive the right to vote in
national elections in the United States until 1920, and the right to vote was not secured in practice in all
states by African Americans until the 1960s. Today, universal suffrage is the rule.

Because everyone’s vote counts equally, the only way to make fair decisions is by some form of majority
will. But to ensure majority rule does not become oppressive, modern democracies also provide
guarantees of minority rights. If political minorities were not protected, the majority might violate the
fundamental rights of the members of certain groups, especially groups that are unpopular or that differ
from the majority population, such as religious or ethnic minorities.

To guarantee the continued existence of a representative democracy, there must be free, competitive
elections, thus, the opposition always has the opportunity to win elective office. For such elections to be
totally open, freedom of the press and speech must be preserved so that opposition candidates may
present their criticisms of the government.

Another key feature of wester representative democracy is the principle of limited government. Not
only is the government dependent on popular sovereignty, but the powers of the government are also
clearly limited, either through a written document or through widely shared beliefs. The U.S.
Constitution sets down the fundamental structure of the government and the limits to its activities. Such
limits are intended to prevent political decisions based on the ambitions of individuals in government
rather than on constitutional principles. Wisely, the founders created constitutional limits on
government that actually relay on human nature and ambition. Consider the counsel of Madison in
Federalist Papers #51:

Ambition must be made to counteract ambition. The interest of the man must be
connected with the constitutional rights of the place. It may be a reflection on human
nature that such devices should be necessary to control the abuses of government.
But what is government itself but the greatest of all reflections on human nature? If
men were angels, no government would be necessary. If angels were to govern men,
neither external nor internal controls on government would be necessary.*®

Because neither is the case, constitutional democracy in the United States is based on an intricate set of
relationships—federalism, separation of powers, and checks and balances. Each will be discussed in
more detail in later chapters.

19 James Madison, in Alexander Hamilton, James Madison, and John Jay, The Federalist Papers, No. 51 (New York: Mentor
Books, 1968).
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1-3 Who Really Rules in America?

American feel free to organize, to call and email their representatives, and to vote candidates in and out
of Office. We always describe our political system as a democracy or democratic republic. However, do
the people of the United Sates actually hold power today? Political scientists have developed several
theories about American democracy, including majoritarian theory, elite theory, and theories of
pluralism. Advocates of these theories use them to describe American democracy either as it actually is
or as they believe it should be.

Many people think that in a democracy, the government ought to do what the majority of the people
want. This simple proposition is the heart of majoritarian theory. As a theory of what democracy should
be like, majoritarianism is popular in concept among ordinary citizens. Majorities, however, can
sometimes mobilize around issues with outcomes harmful to minorities. Even if much of the decision
making in American government is done on the basis of majorities, it is rarely unchecked. For example,
in 2008 a majority of voters (52 percent) in California approved Proposition 8, amending the state
constitution to ban same-sex marriage. This action prompted a flurry of actions in state and feral
appellate courts. In 2012, a federal appeals court struck down California’s ban. The U.S. Supreme Court
declined to review the decision in 2013, effectively ending Proposition 8. In 2015, the Supreme Court
settled the question for all states by ruling that the fundamental right to marry is guaranteed to same-
sex couples by the Due Process Clause and the Equal Protection Clause of the Fourteenth Amendment
to the Constitution.

Many scholars, however, consider majoritarianism to be a surprisingly poor description of how U.S.
democracy actually works. In particular, they point to the low level of turnout for elections. Polling data
have shown that many Americans are neither particularly interested in politics nor well informed. Few
are able to name the person running for Congress in their districts, and even fewer can discuss the
candidates’ positions. Despite the court battles and ongoing political rancor over the Affordable Care Act
as the enrollment deadline approached in 2014, 42 percent of Americans reported in a Kaiser Health
tracking poll that they were unaware of the law.?

If ordinary citizens do not indicate policy preferences with their votes, then who does? One answer
suggests that elites really govern the United States. Rather than opting out of participation, ordinary
Americans are excluded. Elite theory is usually used simply to describe the American system. Few
people today believe it is a good idea for the country to be run by a privileged minority. In the past,
however, many people believed that it was appropriate for the country to be run by an elite. Consider
the words of Alexander Hamilton, one of the framers of the constitution:

All communities divide themselves into the few and the many. The first are the rich
and the wellborn, the other the mass of the people.... The people are turbulent and

20 kaiser Health Tracking Poll: April 2013. http://kff.org/health-reform/poll-finding/kaiser-health-tracking-poll-april-2013/



http://kff.org/health-reform/poll-finding/kaiser-health-tracking-poll-april-2013/

Page |26
Chapter One: One Republic — Two Americas?

changing; they seldom judge or determine right. Give therefore to the first class a
distinct, permanent share in the government. They will check the unsteadiness of the
second, and as they cannot receive any advantage by a change, they therefore will
ever maintain good government.?

Some versions of elite theory posit a small, cohesive, elite class that makes almost all the important
decisions for the nation, whereas others suggest that voters choose among competing elites.? New
members are recruited through the educational system so that the brightest children of the masses
allegedly have the opportunity to join the elite stratum. One view suggests that the members of the elite
are primarily interested in controlling the political system to protect their own wealth and the capitalist
system that produces it. 2 Studies of elite opinion, however, have also suggested that elites are more
tolerant of diversity, more willing to defend individual liberties, and more supportive of democratic
values than are members of the mass public.

A different school of thought holds that our form of democracy is based on group interests. As early as
1831, French commentator Alexis de Tocqueville noted the American penchant for joining groups: “As
soon as the inhabitants of the United States have taken up an opinion or a feeling which they wish to
promote in the world, they look out for mutual assistance; and as soon as they have found one another
rout, they combine. From that moment they are no longer isolated men, but a power seen from
afar....”*

21 Alexander Hamilton, “Speech in the Constitutional Convention on a Plan of Government,” in Writings, edited by Joanne B.
Freeman (New York: Library of America, 2001).

22 \Michael Parenti, Democracy for the Few, 7th ed. (Belmont, CA: Wadsworth Publishing, 2002).

23 G. William Domhoff, Who Rules America? 4th ed. (New York: McGraw-Hill Higher Education, 2002).

24 Alexis de Tocqueville, Democracy in America, Volume II, Section 2, Chapter V, “Of the uses which the Americans make of Public
Associations” (available in many editions, and as full text in several web locations).
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L AR R A El4 (<=8 When Passions Mobilize

“We the people” has profound meaning in the twenty-first century. A quick Internet search reveals

literally millions of websites with “citizens against” and just as many more with “citizens for” in their
titles.

People organize into groups in order to influence the system and effect changes in public policy.
Many groups mobilize to keep watch on government power. Some address specific policy problems—
the environment, handgun violence, or urban gas well drilling—whereas others have bigger issues,
such as reducing taxes or the national debt. Interest groups have mobilized either against the Obama
administration’s approach to health-care reform and increased government spending or in support of
the president’s initiatives, for example. Although such groups may have ties to a political party or to
an existing political organization, many people who join do so out of real passion and may have little
political experience. Sometimes, the actions of one person result in the mobilization of hundreds or
more fellow citizens.

In October 2013, the U.S. federal government closed for 15 days when congress failed to pass
legislation authorizing the government to continue spending money. During the shutdown,
approximately 800,000 federal employees were indefinitely furloughed and another 1.3 million who

IM

were deemed “essential” were required to report to work without know if they would be paid for
their time. The shutdown meant that national parks were closed, research funded by the federal
government was suspended, the Internal Revenue Service (IRS) warned of delays in processing tax
returns and refunds, and services in the District of Columbia were curtailed. One man watching the
news of the shutdown from his home in South Carolina, grew concerned when a reporter observed
how vulnerable the national monuments would be to vandals in their unguarded state. Chris Cox
threw his bicycle, lawnmower, and a rake into his truck and drove to Washington, DC. According to
news accounts, he patrolled the memorials for several days by bicycle to keep watch over them, but
when he saw trashcans on the national mall overflowing, he changed his focus. “I realized that could
serve my country better as a custodian,” he said. Cox spent ten hours a day as an unofficial, unpaid
groundskeeper. Commuters and tourists tweeted photos of him mowing the grass around the Lincoln
Memorial carrying a South Caroline flag, earning him the nickname “Lawnmower Man.” Cox called his
crusade the “Memorial Militia.” What motivates a person to drive more than 500 miles to keep
national monuments in good order? “I’'m not here to point fingers,” he said “I just want to try to get
Americans to rally behind this parks. Forget about the party you’re in and who you voted for and
come together as Americans and make a difference.”

Chris Cox wasn’t done making a difference once the government reopened. To ensure that
monuments, memorials and all national parks remain open in the event of another government
closure, he is now lobbying full-time for the Monuments Protections Act (H.R. 1836) co-sponsored by
California Republican Darrel Issa and DC Delegate Eleanor Holmes Norton in the 114" Congress (2015-
2016). If adopted as law, state and local governments could pay for the continued operation of
memorials, national parks, and wildlife refuges and be reimbursed by the federal government once
appropriations were restored. Cox still creates chainsaw art to pay his bills, but his full-time

occupation is as an unpaid Capitol Hill lobbyist for the bill. He explains it this way, “So much notoriety
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came along with the Lawnmower Man stories. | felt that | was responsible for doing something better

with it. To make change.”

Image 1-3-1: Chris Cox rakes leaves near the Lincoln Memorial in
Washington, DC, Wednesday, October 9, 2013, while the federal
government was closed.

For Critical Analysis

1. What are the issues about which you care most deeply? Would you be willing to drop
everything you are doing to take up that cause? How best can you get others to follow your
lead?

2. One person, passionate about a cause, can attract attention, but interest groups stand a
better chance of mobilizing the thousands of supporters. Veterans were especially angry that
the war memorials were closed. How could Chris Cox increase the pressure on Congress to
pass the Monuments Protections Act? Besides veterans, what other groups might support
this bill?

Source: Susan Bird, “Shutdown’s Mystery ‘Lawnmower Man’ Will Use His Reward to Do More Good Deeds,” November 18,
2013. www.care2.com Rachel Sadon, “Two Years Later, the Lawnmower Man Is Still Fighting to Keep Memorials Open in a
Shutdown,” August 3, 2015. http://dcist.com/2015/08/lawnmower_guy_story.php

Pluralist theory proposes that even if the average citizen cannot keep up DID YOU KNOW

with political issues or cast a deciding vote in any election, the

individual’s interests will be protected by groups that represent her or The phrase “In God We
him. Theorists who subscribe to pluralism see politics as a struggle Trust” was made the
among groups to gain benefits for the members. national motto on July 30,
1956 but had appeared
Many political scientists believe that pluralism works very well as a on U.S. coins as early as

descriptive theory. As a way to defend the practice of democracy in the 1864.

United States, however, pluralism has problems. Poor citizens are rarely

represented by interest groups. At the same time, rich citizens are often overrepresented, in part
because they understand their own interests. As political scientist E.E. Schattschneider observed, “The
flaw in the pluralist heaven is that the heavenly chorus sings with a strong upper-class accent.”? There

25 E. E. Schattschneider, The Semi-Sovereign People (Hinsdale, IL: The Dryden Press, 1975 (originally published in 1960).
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are also serious doubts as to whether group decision making always reflects the best interests of the
nation.

Critics see a danger that groups may become so powerful that all policies become compromises crafted
to satisfy the interests of the largest groups. The interests of the public as a whole, then would not be
considered. Critics of pluralism have suggested that democratic system can be virtually paralyzed by the
struggle among interest groups. We will discuss interest groups at greater length in Chapter 7.

D - Political Ideologies

1.5 — Define political ideology and locate socialism, liberalism, conservatism, and libertarianism along
the ideological spectrum.

A political ideology is a closely linked set of beliefs about politics. Political ideologies offer their
adherents well-organized theories that propose goals for the society and the means by which those
goals can be achieved. At the core of every political ideology is a set of guiding values. The two
ideologies most commonly referred to in discussion of American politics are liberalism and
conservatism. In the scheme of ideologies embraces across the globe, these two, especially as practices
in the United States, are in the Middle of the ideological spectrum, as noted in Table 1-3-1

Table 1-3-1: A comprehensive set of beliefs about the nature of people and about the role of an institution or government.
SOCIALISM LIBERALISM CONSERVATISM  LIBERTARIANISM
How much power e Positive Positive Almost no

should the government government government regulation of the
OGN EAGEVES control of major action in the action to support  economy

over the economic sectors economy capitalism

economy?

What should the Economic Economic Economic Liberty, Total economic
government equality, security, equal morality, social and social liberty.
promote? community opportunity, order

social liberty

E - The traditional Political Spectrum

A traditional method of comparing political ideologies is to array them on a continuum from left to right,
based primarily on how much power the government should exercise to promote economic equality, as
well as the ultimate goals of government activity. Table 1-3-1 shows how ideologies can be arrayed in a
traditional political spectrum. In addition to liberalism and conservatism, the table includes the
ideologies of socialism and libertarianism.

Socialism falls on the left side of the spectrum. Socialists play a minor role in the American political
arena, although socialist parties and movements are very important in other countries around the
world. In the past, socialists typically advocated replacing investor ownership of major businesses with
either government ownership or ownership by employee cooperatives. Socialists believe that such steps
would break the power of the very rich and lead to an egalitarian society. In more recent times,
socialists in Western Europe have advocated more limited programs that redistribute income.
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On the right side of the spectrum is libertarianism, a philosophy of skepticism toward most government
activities. Libertarians strongly support property rights and typically oppose regulation of the economy
and redistribution of income. Libertarians support laissez-fair capitalism. (Laissez-fair is French for “Let it
be.”) Libertarians also tend to oppose government attempts to regulate personal behavior and promote
moral values.

The set of beliefs called liberalism includes advocacy of government action to improve the welfare of
individuals, support for civil rights, and tolerance for social change. American liberals believe that
government should take positive action to reduce poverty, to redistribute income from the wealthier
classes to poorer ones, and to regulate the economy. Those who espouse liberalism may also be more
supportive of the rights of historically underrepresented groups including women, the lesbian, gay,
bisexual, transgender (LGBT) community, and racial minorities.

The set of beliefs called conservatism includes a limited role for the government in helping individuals.
Conservatives believe that the private sector can outperform the government in almost any activity.
Believing that the individual is primarily responsible for his or her own well-being, conservatives typically
oppose government programs to redistribute income. Conservatism may also include support for what
conservatives refer to as traditional values regarding individual behavior and the importance of the
family. Liberals are often seen as an influential force within the Democratic Party, and conservatives are
often regarded as the most influential force in the Republican Party.

Although political candidates and commentators are quick to label candidates and voters as “liberals”
and “conservatives,” the meanings of these words have evolved over time. Moreover, each term may
represent a different set of ideas to the person or group that uses it.

Liberalism

The word liberal has an odd history. It comes from the same root as liberty, and originally it simply
meant “free.” In that broad sense, the United States as a whole is a liberal country, and all popular
American ideologies are variants of liberalism. In a more restricted definition, a liberal was a person who
believed in limited government and who opposed religion in politics. A hundred years ago, liberalism
referred to a Philosophy that in some ways resembled modern-day libertarianism. For that reason, many
libertarians today refer to themselves as classical liberals.

How did the meaning of the word liberal change? In the 1800s, the Democratic Party was seen as the
more liberal of the two parties. The Democrats of that time stood for limited government and
opposition to moralism in politics. Democrats opposed Republican projects such as building roads,
freeing the slaves, and prohibiting the sale of alcoholic beverages. Beginning with Democratic President
Woodrow Wilson (served 1913-1921), however, the party’s economic polices began to change.
President Franklin Delano Roosevelt won a landslide election in 1932 by pledging to take steps to end
the Great Depression. Roosevelt and the Democratic Congress quickly passed several measures that
increased federal government intervention in the economy and improved conditions for Americans. By
the end of Roosevelt’s presidency in 1945, the Democratic Party had established itself as standing for
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positive government action to help the economy. Although Roosevelt stood for new polices, he kept the
old language—as Democrats had long done, he called himself a liberal. We will discuss the history of the
Two parties in greater detail in Chapter 8.

Outside of the United States and Canada, the meaning of the word liberal never changed. For this
reason, you might hear a left-of-center European denounce U.S. President Ronald Reagan (Served 1981-
1989) or British Prime Minister Margaret Thatcher (served 1979-1990) for their “liberalism,” meaning
that these two leaders were enthusiastic advocates of laissez-fair capitalism and limited government.

Conservatism

The term conservatism suffers from similar identity problems. In the United States and Western Europe,
conservatives tended to believe in maintaining traditions and opposing change. Conservatives were
more likely to support the continuation of the monarchy, for example. At the end of World Wars I,
Senator Robert A. Taft of Ohio was known as “Mr. Conservative,” and he steadfastly opposed the
Democratic Party’s platform of an active government. He was not, however, a spokesperson for
conservative or traditional personal values.

Today, conservatism is often considered to have two quite different dimensions. Some self-identified
conservatives are “economic conservatives” who believe in less government, support for capitalism and
private property, and allowing individuals to pursue their own rout to achievement. With little
government interference. Recent presidential campaigns have seen great efforts to motivate those
individuals who might be called “social conservatives” to support Republican candidates. Social
conservatives are much less interested in economic issues than in supporting particular social values,
including opposition to abortion, support for the death penalty or the right to own firearms, and
opposition to gay marriage. Given these two different dimensions of conservatism, it is not surprising
that conservatives are not always united in their political preferences. The Tea Party, for example,
emerged out the division among conservatives and the Republican Party. Thus, its followers are neither
entirely conservative nor exclusively Republican.

Libertarianism

Although libertarians make up a much smaller proportion of the population in the United States than do
conservatives or liberals, this ideology shares the more extreme positions of both groups. If the only
guestion is how much power the government should over the economy, then libertarians can be
considered conservatives. However, libertarians advocate the most complete possible freedom in social
matters. They oppose government action to promote conservative moral values, although such action is
often favored by other groups on the political right. Libertarians’ strong support for civil liberties seems
to align them more closely with modern liberals than with conservatives. Ron Paul, a congressman from
Texas and a candidate for the Republican presidential nomination in 2008 and 2012, is known for his
libertarian positions. Although Paul has never won the Republican nomination, he remains popular
among college students, most likely because of his positions in favor of personal freedoms, liberalizing
drug laws, and bringing home troops servicing abroad. His son, Rand Paul, a Republican senator from
Kentucky and a 2016 candidate for the Republican presidential nomination, also espouses libertarian
positions and often aligns with the Tea Party.
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1-4 The Challenge of Change

Page |32

1.6 — Apply understanding of the purpose of government and the U.S. political culture to evaluate

government’s ability to meet new challenges over time.

The United States faces enormous internal and external challenges. In
the next 50 years, not only will the face of America change as its citizens
age, become more diverse, and generate new needs for laws and
policies, but the country will also have to contend with a decline in
economic dominance in the world Other nations including China and
India, have much larger populations than the United States and are
assuming new roles in the world. The United States and its citizens will
need to meet the challenges of a global economy and mitigate the
impact of global environmental change. Technology has transformed the
way we live, learn and work. All of these challenges—demographic
change, globalization, ubiquitous technology, and environmental
change—will affect how the American political system functions in the
future.

The population of the United Sates is changing in fundamental ways that
will affect the political and social systems of the nation. Long a nation of
growth, the United States has become a middle-aged nation with a low
birthrate and an increasing number of older citizens who want the
services from government they were promised. Social Security and
Medicare are among the few government entitlements remaining,

and any suggestion that either program be changed elicits immediate
political action by older citizens and their interest groups. In
communities where there is a large elderly population whose

children are grown and gone, increasing taxes in support of public
education is a difficult proposition. Both the aging of the population

and its changing ethnic composition will have significant political
consequences.

Like other economically advanced Countries, the United States has in
recent decades experienced falling birthrates and an increase in the
number of older citizens. As you can see in Figure 1-4-1, the
proportion of the population most likely to be in the labor force
remains relatively stable even as the percentages of the elderly and
young increase slightly. According to the projections, by 2050 just
over half of the population (54 percent) will fall within prime earning
years, whereas a quarter of the population (those under 20) will be
considered dependents, and roughly 20 percent will be elderly. The
“aging of America” is a weaker phenomenon than in many other

The world’s working-age
population (ages 20 to 59)
will grow more than 25
percent between 2010
and 2050, but it will grow
rapidly in some places
while shrinking in others.
In East Asia, including
China, the number of
working-age people will
contract nearly 25
percent, whereas in South
Asia, including India, it
will expand more than 50
percent, and in Central
Africa, it will nearly triple.

Figure 1-4-1: The Aging of America
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wealthy countries, however. Today, the median age of the population is 37.2 in the United States and
40.0 in Europe. By 2050, the median age in the United States is expected to decline slightly to 36.2. In
Europe, it is expected to reach 52.7. As is already the case in many European nations, older citizens
demand that their need for pensions and health care dominate the political agenda. Young people in the
United Sates, at times apathetic about politics, could user their vote to reorient the policy agenda. In the
2012 presidential contest, people younger than 30 made up a larger share of the electorate than those
65 and older.

In the year following

AS a result of differences in fertility rates and immigration, the ethnic President Obama’s
character of the United Sates is also changing. Non-Hispanic white restoration of full
Americans have a fertility rate of just over 1.8 per two people; African diplomatic relations with
Americans have a fertility rate of 2.1; and Hispanic Americans have a Cuba, the number of
current fertility rate of almost 3.0. Figure 1-4-2 shows the projected Cubans entering the
changes in the U.S. ethnic distribution in future years. United States increased

by 78 percent.

Figure 1-4-2: Distribution of U.S. Population by Race and Hispanic Origin, 1980-2075
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A large share of all new immigrants is Hispanic. A Hispanic or Latino is someone who can claim a
heritage from a Spanish-speaking country (other than Spain). Today most individuals who share this
heritage prefer to refer to themselves as Latino rather than Hispanic; hover, government agencies such
as the Census Bureau use the terms Hispanic and non-Hispanic white for their tables. In this book,
Hispanic is used when referring to government statistics, and Latino is used in other contexts.

Latinos may come from any of about 20 primarily Spanish-speaking countries, and, as a result they are a
highly diverse population. The three largest Hispanic groups are Mexican Americans at 64.1 percent of
all Latinos, Puerto Ricans (all of whom are U.S. citizens) at 9.5 percent of the total, and Cuban Americans
at 3.7 percent. The diversity among Hispanic Americans results in differing political behavior; however,
the majority of the Latino Americans vote Democratic.
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Image 1-4-1: U.S. Senator Tim Scott (R-SC) is the first African American elected to serve in both the
U.S. House of Representatives and the U.S. Senate. Senator Scott, a fiscal and social conservative,
speaks at the annual Conservative Political Action Conference (CPAC) in 2016.

Barack Obama captured the majority of the Latino vote in 2008 and in 2012. Between the two
presidential elections, the Latino population grew and grew more Democratic, particularly in states like
Colorado, New Mexico, and Nevada. Nationally, the Latino share of the electorate rose to 10 percent of
the whole, and President Obama attracted 71 percent of their support compared with 27 percent for
Governor Romney. Similarly, Obama attracted a higher percentage of votes from African Americans (93
percent) and Asian Americans (73 percent) than did the Republican candidate. As the nation’s
population grows more diverse, political parties and candidates will need to attend carefully to the new
demographic reality in America. Republicans, in particular, have signaled their intent to compete for
Latino voters, but positions on immigration reform emphasizing border security and enforcement as
well as significant split within the party over creating a path to citizenship for illegal immigrants,
currently makes a shift in support unlikely. Marco Rubio, the Cuban American Republican Senator from
Florida and 2016 Republican presidential contender, has called changing demographics on of his party’s
biggest challenges. When Donald Trump kicked off his campaign for the Republican nomination, he
sparked outrage among Mexicans and Latinos when accused Mexico of sending it rapists and criminals
across the border to the United States and calling for a wall to be built along the Mexico-U.S. Border.

The United States is becoming a more ethnically diverse nation in every way. Republican Bobby Jindal,
an American of Indian descent, was elected governor of Louisiana (even though he did not represent any
major ethnic group in that state) by running on a platform of effective government and promising an
end to corruption. As a result of the 2012 elections, Tulsi Gabbard (D-HI) became the first member of
Congress of the Hindu Faith, joining three Buddhists and two Muslims. The election of Jindal—and, even
more significantly, of Barack Obama as president of the United States—may signal the end of white
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dominance in political leadership at state and national levels. Indeed, the early Republican field of
Candidates seeking the 2016 nomination for president was the most diverse in history for either political
party. A multiethnic, multiracial society, however, poses challenges to government to balance the needs
of each group while keeping in mind the overall interests of the country. If the United States could
achieve a higher level of economic equality for all Americans, group differences could be minimized.

Globalization of the world economy has advanced rapidly. The power of the American economy and its
expansion into other parts of the world spurred similar actions by European, South American, and Asian
nations. Huge international corporations produce and Market products throughout the world. American
soft drinks are produced and sold in China, and Americans buy clothing manufactured in China or the
former states of the Soviet Union. Jobs are outsourced from the United States to India, the Philippines,
or Vietnam, and other nations outsource jobs to the United States. Companies such as General Electric
(GE) employ design teams that collaborate in the design and production of jet engines, with employees
working around the clock, across all time zones.

Globalization brings a multitude of challenges to the United Sates and all other nations, beginning with
the fact that no single government can regulate global corporations. Globalization changes employment
patterns, reducing jobs in one nation and increasing employment in another. Products produced in low-
wage nations are cheaper to buy in the United States, but the result is little control over quality and
consumer safety. If you have an Apple iPhone or iPad, chances are that most of its components were
manufactured and assembled overseas—most likely in China. When President Obama asked the late
Steve Jobs what it would take to make iPhones in the United Sates, Jobs simply replied “those jobs
aren’t coming back.”?® Apple is not alone; nearly all U.S. electronics manufacturers rely on factories
overseas.

Another challenge of globalization worthy of careful consideration is global conflict. At one time,
stability in the world was accomplished by maintaining relative parity between the world superpowers:
The United States and the Soviet Union. With the breakup of the Soviet Union and the populist
challenges to authoritarian rule around the globe, the United States often finds itself in a quandary over
how to confront aggression. When military intervention is not a viable option and diplomatic overtures
have proven ineffective, what remains for the United States to do? Take, for example, the case of
chemical weapons in Syria. As the Syrian crisis escalated and the world grew concerned over the
possibility of chemical weapons being used by Syrian president Bashar al-Assad or perhaps falling into
the wrong hands, White House correspondent Chuck Todd asked the president if envisioned using the
U.S. military in this situation. The president responded, “I have, at this point, not ordered military
engagement in the situation. Bu the point that made about chemical and biological weapons is critical....
We have been very clear to the Assad regime, but also the other players on the ground, that a red line
for us is we start seeing a whole bunch of chemical weapons moving around being utilized. That would
change my calculus. That would change my equation.”?” The “red line” became a call to action for those
who wanted the United States to militarily remove Assad. President Obama pulled back from plans to
conduct an airstrike in retaliation for a chemical-weapons attack on civilians. Instead, he accepted a

26 Charles Duhigg and Keith Bradsher, “How the US Lost Out on iPhone Work,” New York Times, January 21, 2012.
27 presidential Remarks, August 20, 2012. www.whitehouse.gov/the-press-office/2012/08/20/remarks-president-white-house-press-corps



www.whitehouse.gov/the-press-office/2012/08/20/remarks-president-white-house-press-corps

Page |36
Chapter One: One Republic — Two Americas?

Russian offer to work jointly to remove the chemical weapons. The failure to act called into question the
international credibility of the United States and left the president weekend in other instances of
aggression, such as Vladimir Putin’s incursion into the Crimean Peninsula of Ukraine in March 2014.
Global conflict and instability pose a grave challenge to U.S. foreign policy and our nation’s ability to
provide leadership in an uncertain world.

Rapidly changing technology has transformed the way we communicate with one another, where and
how we work, and even where and how we learn. You may be reading this book electronically, and you
may even be completing this course online. In “The World Is Flat”, author Thomas Friedman claims that
globalization and technology are intertwined, each fueling the other. New technologies erase
boundaries and connect the previously unconnected, meaning that more people can suddenly compete,
connect, and collaborate.?® In a subsequent book, Friedman observed that when he wrote “The World Is
Flat”, “Facebook wasn’t even in it.... “Twitter’ was just a sound, the ‘cloud’ was something in the sky,
‘3G’ was a parking space, ‘applications’ were what you sent to colleges, and ‘Skype’ was a typo.”* In
other words, the world becomes “flatter” every day. What sort of education and training will
tomorrow’s workforce require? What role will colleges and universities play in educating and preparing
tomorrow’s citizens? Will the degree you are earning today enable you to work effectively in a
transformed global economy?

28 Thomas Friedman, The World Is Flat: A Brief History of the Twenty-first Century (New York: Farrar, Straus and Giroux, 2005).
2% Thomas L. Friedman and Michael Mandelbaum, That Used to Be Us: How America Fell Behind in the World It Invented and
How We Can Come Back (New York: Farrar, Straus and Giroux, 2011).
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The World Wide Web at 25 Years old Ubiquitous: How do we know?

Just 25 years ago, the World Wide Web was introduced in a concept paper written by Sir Tim
Berners-Lee proposing an “Informational management” system. In 1990, Berners-Lee released to the
world the code for his system—for free. Today, 87 percent of Adults report using the Internet. 3°

Describing the Web as “ubiquitous” indicates the breadth and depth of its influence and presence in
our lives Ubiquitous means “omnipresent, pervasive, permeating, and everywhere.”

The pew research center marked the twenty-fifth birthday of the Web by undertaking a series of
studies about its role in American life and in partnership with Elon University; it will explore emerging
trends in digital technology by tapping experts in privacy, cybersecurity, and net neutrality.?* Of
course, you can access all the surveys, interviews, and research online.

Figure 1-4-3 and Table 1-4-1 present data in a graphic format to allow you to assess the dynamic
presence of the Web in American life Figure 1-4-3 describes how quickly a particular technology was
adopted by one quarter of the population.® It took just 7 years for the Web to be used by 25 percent
of the American population, compared with 46 years for electricity and 26 years for the telephone.
What factors might explain the different rates of Adoption? Table 1-4-1 gives you a sense of how
difficult it would be for people to give up different types of technology that permeate our lives. **
Interestingly, among Internet users, social media would be the easiest technology to give. Would say
that is true for you? How well do your opinions match this national sample?

Figure 1-4-3: Technology Adoption
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30 pew Research Center, February 2014, “The Web at 25.” Access at: www.pewinternet.org/2014/02/27/the-web-at-25-in-the-u-s/
31 Elon University, “Imagining the Internet: A History and Forecast.” Access at: http://www.elon.edu/e-web/imagining/
32 “Daily Chart,” The Economist, March 12, 2014.

33 The information was collected by surveying a nationally representative sample of adults by landline and cell phone, in English
and in Spanish, over four days in January 2014.
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Table 1-4-1: Technology Dependency

How hard would it be to give up these technologies?

Percent of users of each technology who report how difficult it would be to give up ...

Internat

Your cell/smartphone

Email

Your television

Your landling phone

Social media

Very hard B Somewhat hard M Not oo B Not at all

Source: Pew Research Center Internet Project Survey, January 9-12, 2014. N = 1,006 adults; N = 857 Internet users; N = 717

landline owners; N = 928 cell owners.

Finally, Figure 1-4-4 reflects earlier themes in this chapter. U.S. political culture has a strong emphasis
on the individual. Although a clear majority of people say that the Internet has been a good thing, 90
percent say it has been good for them as an individual, and 72 percent say the same is true for
society. What might account for that difference? In what ways do individuals benefit from Internet-
based technology that might differ from society as a whole?

Figure 1-4-4: Has the Internet Been a Good Thing or a Bad Thing?
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Source: Pew Research Center Internet Project Survey, January 9—-12, 2014. N = 857 Internet users.

E - Environmental Change

The challenges posed by environmental change are political, technological, and global. The great
majority of scientists agree that the climate is changing, and global warming is taking place. Many
scientists and global organizations are focusing their efforts on measures to reduce humankind’s
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contribution to global warming through carbon emissions and other actions. Whereas the Bush
administration balked at joining in the imposition of the measures on all nations until developing nations
such as China and India were included, the Obama administration has signaled strong support for an
international treaty to reduce global warming.

Although many scientists are working on the technologies to slow global warming, others believe that it
is more important to concentrate on mitigating the impact of global climate change, whatever the
cause. The United Sates, like many other nations, has a concentration of population on the seacoasts: of
the 25 most densely populated U.S. counties, 23 are found along the coast. Scientists estimate that
global sea levels rose by seven inches over the twentieth century, and subsiding land exacerbates the
problem in low-lying coastal areas like New Orleans and the communities surrounding the Chesapeake
Bay.3* Scientists at Rutgers University recently announced that the global sea level rose faster in the
twentieth century than in any of the 27 previous centuries. In 2012, “Superstorm” Sandy made landfall
in New York and New Jersey, killing more than 100 people and displacing thousands from their homes
and businesses, with an estimated $65 billion in damages. How should policies change in the face of
rising seas and more hurricanes and coastal damage? Climate change is predicted to have more
immediate and dire consequences on nations in Africa, where droughts could cause millions to starve.
Should the United States play a much greater role in ameliorating these disasters and others caused by
human-mad climate change in the near future, or should our policy priorities focus on technologies to
change our lifestyles years from now?

What will all of these changes mean for you, your generation, and the nation? Is the American
government nimble enough to recognize the many challenges we will face in the future in time to meet
them? What will doing so mean for the commitments we have made to previous generations the
promises we make to one another as a single nation? Can the United States continue to replicate and
embrace a single political culture, or have we become two Americas? These and other questions will
guide our exploration of American government and politics today.

34 United States Environmental Protection Agency. “Climate Impacts on Coastal Areas.” www.epa.gov/climatechange/impacts-
adaptation/coasts.html
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Chapter Summary

1.1 Governments are necessary, at a minimum, to provide public goods and services that all citizens
need but cannot reasonably be expected to provide for themselves. National security and defense are
obvious examples. Our founding documents such as the Declaration of Independence and the
Constitution are predicated upon and convey through their language a set of shared political values.
Government reinforces those values regularly.

1.1 Politics is the process of resolving conflicts and deciding “who gets what, when, and how.”
Government is the institution within which decisions are made that resolve conflicts or allocate benefits
and privileges. It is unique because it has the ultimate authority within society.

1.2 Political philosophers Thomas Hobbes and John Locke believed governments were formed on the
basis of consent. Individuals, all equal and endowed with reason, give up a portion of their individual
liberty in order to gain the protection of government through the social contract. Government is formed
to provide security and protect life, liberty, and property. Consent to be governed can be withdrawn if
government becomes too powerful or abuses fundamental political values such as liberty, equality,
individualism, the rule of law, and property rights.

1.3 The authors of the U.S. Constitution believed that the new nation could be sustained by its political
culture—the set of ideas, values, and ways of thinking about government and politics that is shared by
all citizens. There is considerable consensus among American citizens about concepts basic to the U.S.
political system and the fundamental values it embodies, such as liberty, equality, individualism, the rule
of law, and property rights. These agreements define our political culture and are transmitted to
successive generations through the process of political socialization.

1.4 Governments can vary in form depending on who controls the government. In a democracy,
authority is held by the people as a whole. In totalitarian and authoritarian regimes, control is exercised
by a single individual or a small group. Greek terms are often used to indicate how widely power is
distributed. An aristocracy is “rule by the best,” whereas an oligarchy is “rule by a few,” and democracy
is understood as “rule by the people.” The United States is a representative democracy, where the
people elect representatives to make the decisions.

1.4 Theories of American democracy include majoritarianism, in which the government does what the
majority wants; elite theory, in which the real power lies with one or more elites; and pluralist theory, in
which organized interest groups contest for power.

1.5 Popular political ideologies can be arrayed from left (liberal) to right (conservative). We can also
analyze economic liberalism and conservatism separately from cultural liberalism and conservatism.
Other ideologies on the left (communism) and the right (fascism), however, also exist in the world.

1.6 The United States faces significant change and challenges ahead. Among these are demographic
changes in the nation, the impact of economic globalization and the spread of global conflict, technology
innovations, and the threats posed by environmental change. This is set against a backdrop of rising
economic inequality that may undermine the opportunity for social mobility and progress in ways we
have not experienced as a people before.
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Selected Resources

Print Resources

Acemoglu, Daron, and James Robinson. Why Nations Fail: The Origins of Power, Prosperity, and Poverty
(New York: Crown Publishers, 2012). The authors, one an economist and the other a political scientist,
argue that nations thrive when they develop inclusive political and economic institutions and fail when
institutions concentrate power and opportunity in the hands of only a few. Economic growth cannot be
sustained in countries with limited political participation, nor can open political systems be maintained
when large economic inequalities exist.

Coates, Ta-Nehisi. Between the World and Me (New York: Spiegel & Grau, 2015). Framed as a six-
chapter letter from Coates to his 15-year-old son, Samori, prompted by his son’s reaction to the
announcement that no charges would be brought against Ferguson police officer Darren Wilson in the
killing of unarmed teenager Michael Brown, he writes “This is your country, this is your world, this is
your body, and you must find some way to live within the all of it.”

McCall, Leslie. The Undeserving Rich: American Beliefs about Inequality, Opportunity, and
Redistribution (New York: Cambridge University Press, 2013). An evidence-based examination of the
public’s knowledge of growing income inequality, the strongly held belief that equality of opportunity is
the best counter to income inequality, and deep ambivalence over public policies emphasizing income
redistribution.

Obama, Barack. Dreams from My Father: A Story of Race and Inheritance (New York: Three Rivers Press,
2004). President Obama’s best-selling autobiography ends before his rise to national prominence. He
describes the sense of isolation he felt due to his unusual background and his attempts to come to grips
with his multiethnic identity.

Packer, George. The Unwinding: An Inner History of the New America (New York: Farrar, Straus and
Giroux, 2013). A narrative tale of America’s “unwinding” told through the lives of everyday Americans
and cultural icons with a focus on economic transformation, decline of political institutions, and fraying
of the social contract.

Media Resources

All Things Considered—A daily broadcast of National Public Radio (NPR) that provides extensive
coverage of political, economic, and social news stories.

American Experience—A Public Broadcasting Service (PBS) documentary series highlighting the people
and stories that have shaped America’s past and present. Many of the films are available online at
www.pbs.org/wgbh/americanexperience/films/.

Online Resources

American Conservative Union—information about conservative positions: www.conservative.org

Americans for Democratic Action—home of one of the nation’s oldest liberal political organizations:
www.adaction.org

Bureau of the Census—a wealth of information about the changing face of America: www.census.gov
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Center for the Study of the American Dream—Ilocated at Xavier University, a research center dedicated
to the study of the American Dream: past, present, and future: www.xavier.edu/americandream/

Pew Research Center—a nonpartisan repository for facts on the issues, attitudes, and trends shaping
America and the world, Pew is a research center and does not take positions on policy:
www.pewresearch.org

University of Michigan—a basic “front door” to almost all U.S. government websites:
www.lib.umich.edu/govdocs/govweb.html

U.S. Government—access to federal government offices and agencies: www.usa.gov
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Chapter 2 Introduction

On September 17, 1787, the delegates to the Constitutional Convention met for the last time to sign the
document they had created. All schools and federal agencies celebrate Constitution Day with
educational programs, contests and other fun events.

James McWillmms/Alamy Stock photo

After reading this chapter you will be able to:

2.1 Explain the theoretical and historical factors that influenced the writes of the U.S.
Constitution.

2.2 Describe the structure of the Articles of Confederation and explain why the
confederation failed.

2.3 Identify and explain the compromises made by the delegates to come to agreement on
the U.S. Constitution.

2.4 Explain the rationale for, and give examples of, the separation of powers and the checks
and balances in the U.S. Constitution.

2.5 Explain why some states and their citizens especially wanted the Constitution to include a
bill of rights.

2.6 Demonstrate understanding of the formal and informal processes for amending the U.S.
Constitution.
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m The constitutional Qualification for President Dropped “Natural Born”?

Background

Article 11, Section 1, clause 5 of the U.S. Constitution states:

No person except a natural born citizen, or a citizen of the United States, at the
time of the adoption of this Constitution Shall be eligible to the office of President;
neither shall any person be eligible to that office who shall not have attained to the
age of thirty five years, and been fourteen Years a resident within the United
States.

The Twelfth Amendment establishes identical requirements for the vice president, and federal
succession law permits only individuals “eligible to the office of President under the Constitution” to
act as president in the event that both the president and vice president are unable to fulfill the
obligations of office. Members of Congress and justices of the Supreme Court are not required to be
“natural born” citizens. Historians attribute this unique limitation on the presidency to the founders’
fears of foreign influence over the single most powerful office. “Permit me to hint,” John Jay
remarked in a letter to George Washington sent during the Constitutional Convention, “whether it
would be wise and reasonable to provide a strong check to the admission of Foreigners into the
administrations of our national Government; and to declare expressly that the Command in Chief of
the American army shall not be given to nor evolve on, any but a natural-born Citizen.”**

In every state, naturalized citizens are allowed to become governor; should the rules for the
presidency follow suit? What if we amended the Constitution to remove “natural born,” allowing any
citizen to see the presidency?

Likely Influences on the Founders’ Understanding of “Citizen”

Under the English common-law principle of jus soli (Latin for “right of the soil”), any person born
within the territory of a sovereign state is a citizen from birth. Consequently, persons born with the
borders of the United States are “natural born citizens” and eligible to be president. Under the
principle of jus sanguinis (Latin for “right of blood”), citizenship or nationality is passed from citizen to
another at birth. In 1790, Congress specified that “the children of citizens of the United States that
may be born beyond the sea, or out of the limits of the United States shall be considered as natural
born citizens.” Eight of the eleven members of the committee that proposed the natural-born
eligibility requirement to the Convention served in the First Congress, and none objected to a
definition of “natural born Citizen” that included persons born abroad to citizen parents. The fact that
the founders and early lawmakers were informed by the principles of just soli and just sanguinis leads
scholars to conclude that the original meaning of the phrase “natural born citizen” includes both
persons born within the U.S. borders and person born abroad who are citizens from birth based on
the citizenship of a birth parent. Thus, claims that Ted Cruz, candidate for the Republican nomination
for president, is ineligible for the presidency lack foundation. Cruz was born in Canada; his mother
was born in Delaware, therefor making him a citizen from birth.

35 Letter from John Jay to George Washington (July 25, 1787).
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Should we Allow Naturalized Citizens to be President?

On Average, 700,000 people become naturalized citizens every year. In doing so, each takes an oath
of allegiance to the United States. Arguments in favor of changing the Constitution to allow
naturalized citizens to serve as president take many forms Some point to the value of equality—all
citizens should have an equal right to aspire to the presidency. Others argue that logic and fairness
dictate that we make this change. Under our current rule, “An infant born in one of the fifty states by
raised in a foreign country by non-United States citizens could serve as President, while a foreign-
born child adopted by United States citizens at two months of age and raised in the United States
would not be eligible to become President.”*® Finally, birthright is a poor proxy for loyalty today. An
individual has no control over where he or she is born.

Opponents to changing the Constitution argue that as a single executive, the U.S. president makes
countless decisions with national security implications, and even the smallest risk of foreign influence
should be avoided.

How Could it Happen?

In 2003, Senator Orin Hatch proposed to the U.S. Senate the Equal Opportunity to Govern
Amendment, which said, “A person who is a citizen of the United States, who has been for 20 years a
citizen of the United States, and who is otherwise eligible to the Office of President is not ineligible to
that Office by reason of not being a native born citizen of the United States.” If passed by both houses
of Congress and ratified by three-quarters of the states, this amendment would make it possible for
several well-known politicians to run for the presidency: for example, former Secretary of State
Madeline Albright (born in Czechoslovakia, naturalized in 1957) or former governor of Michigan
Jennifer Granholm (born in Canada, naturalized in 1980).

For Critical Analysis

1. Would you support change to the U.S. Constitution to allow naturalized citizens to serve
as president? Why or why not? What do you think the likelihood is of such a change being
enacted in the next decade?

2. Naturalized citizens swear an oath of allegiance to the United States. Is that a better
measure of Attachment to our country than place of birth? Explain.

No matter which political party occupies the White House or holds a majority in the Congress, the
opposition is likely to claim, sooner or later, that some action taken, or law passed violates the
Constitution. Groups ranging from the Tea Party to the Occupy movement rally under the banner of the
Constitution. Why is this old document such an important symbol to Americans? Why hasn’t it been
changed more drastically or replaced completely since 17897 You may think that the Constitution is not
relevant to your life or to modern times, but it continues to define the structure of the national and
state governments and to regulate the relationship between the government and each individual citizen.

36 Sarah Helene Duggin and Mary Beth Collins, ““Natural Born’ in the USA,” Boston University Law Review (2005) 85: 53—154.
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The Constitution of the United States is a product of the historical
period in which it was written, a product of the colonists’ experiences

with government. Many of its provisions were grounded in the political The first U.S. Census,
philosophy of the time, including the writings of the Thomas Hobbes taken in 1790, showed
and John Locke. The delegates to the Constitutional Convention in 1787 that almost 20 percent of
brought with them two important sets of influences: their political Americans were enslaved
culture and their political experience. In the years between the first people

settlements in the New World and the writing of the Constitution,
Americans had developed a political philosophy about how people should be governed and had tried
out several forms of government. These experiences gave the founders the tools with which they

constructed the Constitution. Milestones in the nation’s early political history are shown in Table 2-1.

Table 2-1: Milestones in Early U.S. Political History
YEAR EVENT
1607 Jamestown established; Virginia Company lands settlers.
Mayflower Compact signed.
Massachusetts Bay Colony Set up.
Fundamental Orders of Connecticut
Massachusetts Body of Liberties adopted.
Pennsylvania Frame of Government passed
1701 Pennsylvania Charter of Privileges written.
1732 Last of the 13 colonies (Georgia) established.
1756 French and Indian War declared.
1765 Stamp Act; Stamp Act Congress meets.
1774 First Continental Congress.
1775 Second Continental Congress; Revolutionary War Begins
1776 Declaration of Independence signed.
1777 Articles of Confederation drafted
1781 Last state (Maryland) signs Articles of Confederation
1783 “Critical period” in U.S. history begins; weak nation government until 1789
1786 Shays Rebellion
1787 Constitutional Convention
1788 Ratification of Constitution
1791 Ratification of Bill of Rights
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2-1 The Colonial Background

2.1 - Explain the theoretical and historical factors that influenced the writes of the U.S. Constitution.

In 1607, the English government sent a group of farmers to establish a trading post, Jamestown, in what
is now Virginia. The Virginia Company of London was the first to establish a permanent English colony in
the Americas. The king of England gave the backers of this colony a charter granting them “full power
and authority” to make laws “for the good and welfare” of the settlement. The colonists at Jamestown
instituted a representative assembly, setting a precedent in government that was to be observed in
later colonial adventures.

Jamestown was not an immediate success. Of the 105 people who landed, 67 died within the first year.
But 800 new arrivals in 1609 added to their numbers. By the spring of the next year, frontier hazards
had cut their numbers to 60. This period is sometimes referred to as the “starving time” for Virginia,
brought about by a severe drought in the Jamestown area, which lasted from 1607 to 1612.

The first New England colony was established The signing of the compact aboard the Mayflower. In 1620, the Mayflower
in 1620. A group of religious separatists who Compact was signed by almost all of the men aboard the Mayflower just

. . before they disembarked at Plymouth, Massachusetts. It stated, “We ...
wished to break with the Church of England covenant and combine ourselves togeather into a civil body politick...; and by

came over on the ship Mayflower to the New  virtue hearof to enacte, constitute, and frame such just and equal laws ... as
shall be thought [necessary] for the generall good of the Colonie.”

World, landing at Plymouth
(Massachusetts). Before going onshore, the
adult males—women were not considered
to have any political status—drew up the
Mayflower Compact, which was signed by
41 of the 44 men aboard the ship on
November 21, 1620. This group was outside
the jurisdiction of the Virginia, no
Massachusetts. The separatist leaders
feared that some of the Mayflower
passengers might conclude that they were
no longer under any obligations of civil
Obedience. Therefore, some form of public
authority was imperative. As William
Bradford (one of the separatist leaders) recalled in his accounts, there were “discontented and mutinous
speeches that some of the strangers amongst them had let fall from them in the ship; That when they
came ashore they would use their owne libertie; for none had power to command them.”*’

37 John Camp, Out of the Wilderness: The Emergence of an American Identity in Colonial New England (Middleton, CT: Wesleyan
University Press, 1990).
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The compact was a political statement in which the signers agreed to create and submit to the authority
of a government, pending the receipt of a royal charter. The Mayflower Compact’s historical and
political significance is twofold: it depended on the consent of the affected individuals, and it served as a
prototype for similar compacts in American history. According to Samuel Eliot Morison, the compact
proved the determination of the English immigrants to live under the rule of law, based on the consent
of the people.

B - More Colonies, More Government

Another outpost in New England was set up by the Massachusetts Bay Colony in 1630. Then followed
other settlements in New England, which became Rhode Island, Connecticut, and New Hampshire,
among others. By 1732, the last of the 13 colonies, Georgia, was established. During the colonial period,
Americans developed a concept of limited government, which followed from the establishment of the
first colonies under Crown charters. Theoretically, London governed the colonies. In practice, due partly
to the colonies’ distance from London, the colonists exercised a large measure of self-government. The
colonists were able to make their own laws, as in the Fundamental Orders of Connecticut in 1639. In
1641, the Massachusetts Body of Liberties supported the protection of individual rights and was made a
part of colonial law. In 1682, the Pennsylvania Frame of Government was passed. Along with the
Pennsylvania Charter of Privileges of 1701, it foreshadowed our modern Constitution and Bill of Rights.
All of this legislation enabled the colonists to acquire crucial political experience.

C - British Restrictions and Colonial Grievances

. . . . . King George Ill (1738-1820) was king of Great
The conflict between Britain and the American colonies began in Britain and freland from 1760 until his death on

the 1760s when the British government decided to raise revenues  January 29, 1820. Under George Ill, the British

. . . ) . . Parli he Ameri
by imposing taxes on the American colonies. Policy advisers to arliament attempted to tax the American
colonies. Ultimately, exasperated at repeated

Britain’s young King George Ill, who ascended to the throne in attempts at taxation, the colonies proclaimed
their independence on July 4, 1776.

1760, decided that it was only logical to require the American
colonists to help pay the costs for their defense during the French
and Indian War (1756-1763). The colonists, who had grown
accustomed to a large degree of self-government and
independence from the British Crown, viewed the matter
differently.

In 1764, the British Parliament passed the Sugar Act. May colonists
were unwilling to pay the tax imposed by the act. Further
regulatory legislation was to come. In 1765, Parliament passed the
Stamp Act, providing for internal taxation—or, as the colonists’
Stam Act Congress, assembled in 1765, called it, “taxation without

representation.” The colonists boycotted the purchase of English King George Il c.1762-64 (oil on canvas), B

Ramsay, Allan (1713-84)/National Portrait
Gallery, London, UK/Bridgeman Images

o tr

38 See Morison’s “The Mayflower Compact,” in Daniel J. Boorstin, ed., An American Primer (Chicago: University of Chicago Press,
1966), p. 18.



Page |50
Chapter Two: The Constitution

commodities in return. The success of the boycott (the Stamp Act was repealed a year later) generated a
feeling of unity within the colonies.

The British, however, continued to try to raise revenues in the colonies. When Parliament passed duties
(taxes) on glass, lead, paint, and other items in 1767, the colonists again boycotted British goods. The
colonists’ fury over taxation climaxed in the Boston Tea Party, when colonists disguised themselves as
Native Americans of the Mohawk tribe and dumped close to 250 chests of British tea into Boston Harbor
as a gesture of protest. In retaliation, Parliament passed the Coercive Acts (the “Intolerable Acts”) in
1774, which closed Boston Harbor and placed the government of Massachusetts under direct British
control. The colonists were outraged—and they responded.

2-2 The Colonial Response

New York, Pennsylvania, and Rhode Island proposed the convening of colonial congress. The
Massachusetts House of Representatives requested that all colonies hold conventions to select
delegates to be sent to Philadelphia for such a congress.

The First Continental Congress was held at Carpenters’ Hall on September 5, 1774. It was a gathering of
delegates from 12 of the 13 colonies (delegates from Georgia did not attend until 1775). At that
meeting, there was little talk of independence. The Congress passed a resolution requesting that the
colonies send a petition to King George |l expressing their grievances. Resolutions were also passed
requiring the colonies raise their own troops and boycott British trade. The British government
condemned the Congress’s actions, treating them as open acts of rebellion.

The delegates to the First Continental Congress declared that in every county and city, a committee was
to be formed whose mission was to spy on the conduct of friends and neighbors and to report to the
press any violators of the trade ban. The formation of these committees was an act of cooperation
among the colonies, which represented a step toward the creation of a national government.

By the time the Second Continental Congress met in May 1775 (this time all of the colonies were
represented), fighting had already broken out between the British and the colonists. One of the main
actions of the Second Continental Congress was to establish an army, naming George Washington as
commander in chief. The participants in that Congress still attempted to reach a peaceful settlement
with the British Parliament. On declaration of the Congress stated explicitly that “we have not raised
armies with ambitious designs of separating from Great Britain and establishing independent states.”
But by the beginning of 1776, military encounters had become increasingly frequent.

Public debate was acrimonious. Then Thomas Paine’s Common Sense appeared in Philadelphia
bookstores. The pamphlet was a colonial best seller. (By today’s standards, a book would to sell
between 9 and 11 million copies in its first year of publication to equal the success of Common Sense.)
Pain Argued that
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a government of our own is a natural right: and when a man seriously reflects on the
precariousness of human affairs, he will become convinced, that it is infinitely wiser
and safer, to form a constitution of our own in a cool and deliberate manner, while
we have it in our power, than to trust such an interesting event to time and chance.?

Students of Paine’s pamphlet point out that his arguments were not new—they were common in tavern
debates throughout the land. Rather, it was the near poetry of this words—which were the same time
as plain in the alphabet—that struck his readers.

2-3 Declaring Independence

On April 6, 1776, the Second Continental Congress voted for free trade at all American ports with all
countries except Britain. This act could be interpreted as an implicit declaration of independence. The
next month, the Congress suggested that each of the colonies establish a state government
unconnected to Britain. Finally, in July, the colonists declared their independence from Britain.

On July 2, the Resolution of Independence was adopted by the Second Continental Congress:

RESOLVED, that these United Colonies are, and of right ought to be free and
independent states, that they are absolved from allegiance to the British Crown, and
that all political connection between them and the state of Great Britain, and out to
be, totally dissolved.

The actual Resolution of Independence was not legally significant. On the one hand, it was not judicially
enforceable, for it established no legal rights or duties. On the other hand, the colonies were already, on
their own judgment, self-governing and independent of Britain. Rather, the Resolution of Independence
and the subsequent Declaration of Independence were necessary to establish the legitimacy of the new
nation in the eyes of foreign governments, as well as in the eyes of the colonists. What the new nation
needed most were supplies for its armies and a commitment of foreign military aid. Unless it appeared
to the world as a political entity separate and independent from Britain, no foreign government would
enter in a contract with its leaders.

By June 1776, Thomas Jefferson (at the age of 33) was writing drafts of the Declaration of Independence
in the second-floor parlor of a bricklayer’s house in Philadelphia. On adoption of the Resolution of
Independence, Jefferson argued that a declaration clearly putting forth the causes that compelled the
colonies to separate from Britain was necessary. The Second Congress assigned the task to him, and he
completed this work on the declaration, which enumerated the colonists’ major grievances against

39 The Political Writings of Thomas Paine, Vol. 1 (Boston: J. P. Mendum Investigator Office, 1870), p. 46.
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Britain. Some of his work was amended to gain unanimous acceptance (for example, his condemnation
of the slave trade was eliminated to satisfy Georgia and North Caroline), but the bulk of it was passed
intact on July 4, 1776. On July 19, the modified draft became “the unanimous declaration of the thirteen
United States of America.” On August 2, it was signed by the members of the Second Continental
Congress.

Universal Truths

The Declaration of Independence has become on the world’s most famous and significant documents.
The words opening the second paragraph of the Declaration are most widely:

We hold these Truths to be self-evident, that all Men are created equal, that they are
endowed by their Creator with certain unalienable Rights, that among these are Life,
Liberty, and the Pursuit of Happiness—That to secure these Rights, Governments are
instituted among Men, deriving their just Powers from the Consent of the Governed,
that whenever any Form of Government becomes destructive of these Ends, it is the
Right of the People to alter or abolish it, and to institute new Government.

Natural Rights and a Social Contract

The assumption that people have natural rights (“unalienable Rights”), including the rights to “Life,
Liberty, and the Pursuit of Happiness,” was a revolutionary concept at that time. Its use by Jefferson
reveals the influence of the English philosopher John Locke (1632-1704), whose writings were familiar to
educated American colonists.?’ In his Two Treatises on Government, published in 1690, Locke argued
that all people possess certain natural rights, including the rights to life, liberty, and property, and that
the primary purpose of government was the protect these rights. Furthermore, government was
established by the people a social contract—an agreement among the people to form a government and
abide by its rules. As you read earlier, such contracts, or compacts, were not new to Americans. The
mayflower Compact was the first of several documents that established governments or governing rules
based on the consent of the governed. In citing the “pursuit of happiness” instead of “property” as a
right, Jefferson clearly meant to go beyond Locke’s thinking.

After setting forth these basic principles of government, the Declaration of Independence goes on to
justify the colonists’ revolt against Britain. Much of the remainder of the document is a life of what “He”
(King George Ill) had done to deprive the colonists of their rights.

Once it had fulfilled its purpose of legitimating the American Revolution, the Declaration of
Independence was all but forgotten for me years. According to scholar Pauline Maier, the Declaration of
Independence did not become enshrined as what she calls “American Scripture until the 1800s.*

40 Not all scholars believe that Jefferson was truly influenced by Locke. For example, Jay Fliegelman states that “Jefferson’s
fascination with Homer, Ossian, Patrick Henry, and the violin is of greater significance than his indebtedness to Locke,” in Jay
Fliegelman, Declaring Independence: Jefferson, Natural Language, and the Culture of Performance (Palo Alto, CA: Stanford
University Press, 1993).

41 See Pauline Maier, American Scripture: Making the Declaration of Independence (New York: Knopf, 1997).
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Although the colonists had formally declared independence from Britain, the fight to gain actual
independence continued for five more years—until British general Charles Cornwallis surrendered at
Yorktown in 1781. In 1783, after Britain formally recognized the independent status of the United States
in the Treaty of Paris, Washington disbanded the army. During these years of military struggles, the
states faced the additional challenge of creating a system of self-government for an independent United
States.

Some colonists had demanded that independence be preceded by the formation of a strong central
government. But others, who called themselves Republicans, were against a strong central government.
They opposed monarchy, executive authority, and virtually any form of restraint on the power of local
groups.

From 1776 to 1780, all the states adopted written constitutions. Eleven of the constitutions were
completely new. Two of them—those of Connecticut and Rhode Island—where old royal charters with
minor modifications. Republican sentiment led to increased power for the legislatures. In Pennsylvania
and Georgia, unicameral (one-body) legislatures were unchecked by executive or judicial authority.
Basically, the Republicans attempted to maintain the politics of 1776. In almost all states, the legislature
was predominant.

2-4 The Articles of Confederation: The First Form of Government

2.2 - Describe the structure of the Articles of Confederation and explain why the confederation failed.

The fear of a powerful central government led to the passage of the Articles of Confederation, which
created a weak central government. The term confederation is important; it means a voluntary
association of independent states, in which the member states agree to only limited restraints on their
freedom of action. As a result, confederations seldom have an effective executive authority.

In June 1776, the Second Continental Congress began the process of drafting what would become the
Articles of Confederation. The final form of the Articles was achieved by November 15, 1777. It was not
until March 1, 1781, however, that the last state, Maryland, agreed to ratify what was called the Articles
of Confederation and Perpetual Union. Well before the final ratification of the Articles, however, many
of them were implemented: The Continental Congress and the 13 states conducted American military,
economic, and political affairs according the standards and the form specified by the Articles.*?

Under the Articles, the 13 original colonies, now states, established on March 1, 1781, a government of
the states—the Congress of the Confederation. The congress was a unicameral assembly of so-called
ambassadors from each state, with each state possessing a single vote. Each year, the Congress would
choose one of its members as its president (that is presiding officer), but the Articles did not provide for
a president of the United States.

42 Robert W. Hoffert, A Politics of Tensions: The Articles of Confederation and American Political Ideas (Niwot, CO: University
Press of Colorado, 1992).
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The Congress was authorized in Article X to appoint an executive
committee of the states “to execute in the recess of Congress, such
of the powers of Congress as the United States, in Congress
assembled, by the consent of non [of the 13] states, shall from time
to time think expedient to vest with them.” The Congress was also
allowed to appoint other committees and civil officers necessary for
managing the general affairs of the United States. In addition, the
Congress could regulate foreign affairs and establish coinage and
weights and measures, but it lacked an independent source of
revenue and the necessary executive machinery to enforce its
decisions throughout the land. Article Il of the Articles of
Confederation guaranteed that each state would retain its
sovereignty. Figure 2-4-1 illustrates the structure of the government
under the Articles of Confederation;

Table 2-4-1 summarizes the powers—and the lack of powers—of
Congress under the Articles of Confederation.

Table 2-4-1 Powers of the Congress of the Confederation
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Figure 2-4-1The Confederal Government
Structure under the Articles of
Confederation

Congress
Congress had one house. Each state
had two to seven members, but only
one vote. The exercise of most powers
required approval of at least nine
states. Amendments to the Articles
required the consent of all the states.

1

Committee of the States
A committee of representatives from all
the states was empowered to act in
the name of Congress between

SESSIONS.

Officers
Congress appointed officers to do
some of the executive work.

]

The States

CONGRESS HAD POWER TO CONGRESS LACKED POWER TO

Declare war and make peace. Provide for effective treaty-making power and control foreign
relations; it could not compel states to respect treaties.

Regulate interstate and foreign commerce; it left each state
free to set up its own tariff system.

Compel states to meet military quotas; it could not draft
soldiers or demand revenue to support an army or navy.
to collect and forward taxes.

Regulate coinage. Compel states to pay their share of government costs.

Borrow funds and issue bills of credit.

measurement.

Guarantee citizens of each state the rights
and privileges of citizens in the several states
when in another state.

Collect taxes directly from the people; it had to rely on states

Provide and maintain a sound monetary system or issue paper
money; this was left up to the states, and monies in
circulation differed tremendously in value.

Establish an enforcement division to ensure those rights.
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Adjudicate disputes between states on state

petition.

The new government made some accomplishments during its eight years of existence under the Articles
of Confederation. Certain states’ claims to Western lands were settled. Maryland had objected to the
claims of the Carolinas, Connecticut, Georgia, Massachusetts, New York, and Virginia. It was only after
these states consented to give up their land claims to the United States as a whole that Maryland signed
the Articles of Confederation. Another accomplishment under the Articles was the passage of the
Northwest Ordinance of 1787, which established a basic pattern of government for new territories north
of the Ohio River. All in all, the Articles represented the first real pooling of resources by the American
states.

Despite these accomplishments, the Articles of Confederation had many | The Articles of

defects. Although Congress had the legal right to declare ware and to Confederation specified
conducts foreign policy, it did not have the right to demand revenues that Canada could be
from the states. It could only ask for them. Additionally, the actions of admitted to the

the Congress required the consent of the nine states. Any amendments Confederation if it ever
to the Articles required the unanimous consent of the Congress and wished to join.

confirmation by every state legislature. Furthermore, the Articles did
not create a national system of courts.

Basically, the functioning of the government under the Articles depended on the goodwill of the states.
Article Ill simply established a “league of friendship” among the states—no national government was
intended.

The most fundamental weakness of the Articles, and the most basic cause of their eventual replacement
by the Constitution, was the lack of power to raise funds for the militia. These Articles contained no
language giving Congress coercive power to raise revenues (by levying taxes) to provide adequate
support for the military forces controlled by Congress. When states refused to send revenues to support
the government (not one state met the financial requests made by Congress under the Articles),
Congress resorted to selling off Western lands to speculators or issuing bonds that sold for less than
their face value. Due to a lack of resources, the Continental Congress was forced to disband the army,
even in the face of serious Spanish and British military threats.

Daniel Shays incurred the
debts that led to Shays’
Rebellion because he
never received pay for
serving in the
Revolutionary War.

Because of the weaknesses of the Articles of Confederation, the central
government could do little to maintain peace and order in the new
nation. The states bickered among themselves and increasingly taxed
each other’s goods. At times they prevented trade altogether. By 1784,
the country faced a serious economic depression. Banks were calling in
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old loans and refusing to give new ones. People who could not pay their debts were often thrown into
prison.

By 1786, in Concord, Massachusetts, three times as many people were in prison for debt as for all other
crimes combined. In Worcester County, Massachusetts, the ratio was even higher—20 to 1. Most of the
prisoners were small farmers who could not pay their debts because of the economic chaos.

In August 1786, mobs of musket-bearing farmers led by former Revolutionary War captain Daniel Shays
seized county courthouses and disrupted the trials of debtors in Springfield, Massachusetts. Shays and
his men then launched an attack on the federal arsenal at Springfield, but they were repulsed. Shays’
Rebellion demonstrated that the central government could not protect the citizenry from armed
rebellion or provide adequately for the public welfare. The rebellion spurred the nation’s political
leaders to action. As John Jay wrote to Thomas Jefferson,

Changes are Necessary, but what they ought to be, what they will be, and how and
when to be produced, are arduous Questions. | feel the Cause of Liberty.... If it should
not take Root in this Soill,] Little Pains will be taken to cultivate it in any other.*®

The 1776 constitution of
New Jersey granted the
vote to “all free
inhabitants,” including
women, but the large
number of women who
turned out to vote
resulted in male protests
and a new law limiting the
right to vote to “free
white male citizens.”

Concerned about the economic turmoil in the young nation, five states
called for a meeting to held at Annapolis, Maryland, on September 11,
1786—ostensibly to discuss commercial problems only. It was evident
to those in attendance (including Alexander Hamilton and James
Madison) that the national government had serious weaknesses that
had to be address if it were to survive. Among the important problems
to be solved were the relationship between the states and central
government, the powers of the national legislature, the need for
executive leadership, and the establishment of policies for economic
stability.

Those attending the meeting prepared a petition to the Continental

Congress for a general convention to meet in Philadelphia in May 1787 “to consider the exigencies of
the union.” Congress approved the convention in February 1787. When those who favored a weak
central government realized that the Philadelphia meeting would, in fact, take place, they endorsed the
convention. The made sure, however, that the convention would be summoned “for the sole and
express purpose of revising the Articles of Confederation.” Those in favor of a stronger national
government had different ideas.

The designated date for the opening of the convention at Philadelphia, now known as the Constitutional
Convention, was May 14, 1787. Because few of the delegates had actually arrived in Philadelphia by that
time, however, the convention was not formally opened in the East Room of Pennsylvania State House

43 Excerpt from a letter from John Jay to Thomas Jefferson written in October 1786, as reproduced in Winthrop D. Jordan et al.,
The United States, combined ed., 6th ed. (Englewood Cliffs, NJ: Prentice Hall, 1987), p. 135.
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until May 25. * Fifty-five of the 74 delegates chosen for the convention actually attended, and only
about 40 played active roles at the convention. Rhode Island was the only state that refused to send
delegates.

Who were the 55 delegates to Constitutional Convention? They certainly did not represent a cross-
section of American society in the 1700s. Indeed, most were members
of the upper class. Consider the following facts:

e Thirty-three were members of the legal profession Neither the word God nor
e Three were physicians the word democracy

e Almost 50 percent were college graduates. appears in the

e Seven were former chief executives of their respective states Constitution.

e Six were owners of large plantations.
e Eight were important businesspersons.

They were also relatively young by today’s standards: James Madison was 36, Alexander Hamilton was
only 32, and Jonathan Dayton of New Jersey was 26. The Venerable Benjamin Franklin, however, was 81
and had to be carried in a portable chair. Not counting Franklin, the average age was just over 42. What
almost all of them shared, however, was prior experience in political office or military service. Most of
them were elected members of their own states’ legislatures. George Washington, the esteemed
commander of the Revolutionary War troops, was named to chair the meeting. There were, however,
no women or minorities among this group. Women could not vote anywhere in the confederacy and,
although free African Americans played an important part in some Northern states, they were certainly
not likely to be political leaders.*

The conditions under which the delegates worked were far from ideal and were made even worse by
the necessity of maintaining total secrecy. The framers of the Constitution believed that if public debate
took place on particular positions, delegates would have a more difficult time compromising or backing
down to reach agreement. Consequently, the windows were usually shut in the East Room of the State
House. Summer quickly arrived, and the air because heavy, humid, and hot by noon of each day.

4 The State House was later named Independence Hall. This was the same room in which the Declaration of Independence had
been signed 11 years earlier.

4> For a detailed look at the delegates and their lively debates, see Carol Berkin, A Brilliant Solution: Inventing the American
Constitution (New York: Harcourt, 2002).
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LGNSR L (44 ({0 Alexander Hamilton on Broadway

The Grammys usually feature live performances by nominees, but when the cast of Broadway’s musical
Hamilton was invited to perform at the 58 annual music awards in Los Angeles, they declined an onstage
performance, fearing that the magic of their complex production would be lost outside of the Richard Rogers
Theatre on Broadway. Instead, the Grammys briefly left L.A. to broadcast Hamilton’s opening number
“Alexander Hamilton” live from New York City. Not an hour later the cast was back on stage to receive the
Grammy for Best Musical Theater Album. The surprising question most often Googled during the live
performance: “Who was Alexander Hamilton?”4

Hamilton, the hip-hop musical biography of Alexander Hamilton, Revolutionary War hero, principal author of
the Federalist Papers, and the nation’s first treasury secretary, was the hottest ticket on Broadway in 2016.
Written by and starring Lin-Manual Miranda as Hamilton himself, Hamilton has the potential to shape and
Reshape our perception of politics in the early American Republic. In Miranda’s words, this is “a story about
America then, told by American now,” a reference to the young, racially diverse cast and the varied genres of
music included. “The idea of hip-hop being the music of the Revolution appealed to me immensely; it felt right”
Miranda said, but the score also features R&B, choral ballads, and pop. For example, King George Il (Jonathan
Groff) croons satirically to the colonists, “You’ll be back, soon you’ll see; you’ll remember you belong to me” in
an introductory song reminiscent of a Top 40 breakup song.

Hamilton humanizes one of history’s best-known villains, Aaron Burr (Leslie Odom, Jr.) and turns one of
America’s most revered founding fathers, Thomas Jefferson (Daveed Diggs), in the musical’s chief antagonist.
For nearly two centuries, the founders have been portrayed as quasi-deities. But Hamilton’s Jefferson is a petty,
cynical manipulator governed by ambition. Alexander Hamilton, long a polarizing historical figure, is given a
dynamic personality with a dazzling intellect and knack for being “in the room where it happens.” Aaron Burr,
the vice president who fatally wounded Hamilton in a duel in 1804, is desperate to be relevant but hesitant to
take a stand on anything, earning Hamilton’s contempt.

Image 2-4-1: Anthony Ramos, Lin-Manuel Miranda, Daveed Diggs, and Okieriete
Onaodowan in Hamilton at the Richard Rodgers Theatre in New York City.

Hamilton manages to tell the inspiring story of the country’s founding in the space of three hours without
omitting slavery, political corruption, death, or the Reynolds affair that ended Hamilton’s changes of becoming

46 Madison Malone Kircher, “Tons of People Googled One Question after the ‘Hamilton’ Grammy Performance,” Tech Insider,
February 16, 2016. http://www.techinsider.io/people-googling-who-is-alexander-hamilton-after-grammys-2016-2
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president. And, although the story of the founding is largely male-centric, the ebullient Schuyler sisters remind
viewers of the women often rendered invisible by history. Miranda asked Ron Chernow, Pulitzer Price-winning
author of the 800-page biography of Alexander Hamilton, to serve as his historical consultant so that historians
would the production seriously. Lin-Manuel first performed the opening song for Chernow sitting on the
author’s living room couch. Chernow’s reaction: “I think that’s the most astonishing thing I’ve ever heard in my
life... He had accurately condensed the first 40 pages of my book into a four-minute song.”*’

Hamilton’s soundtrack of forty-six songs peaked at #12 on Billboard’s Top 200 and became the first Broadway
musical to appear on the Billboard rap charts. President Obama has seen the show twice in New York, and the
First Lady has invited the cast to the White House to participate in an arts-and-music workshop with
schoolchildren. Weekly, the cast holds a lottery (#Ham4Ham) for $10 seats filling the entire front row. With
$1146 million in support from the Rockefeller Foundation, Hamilton’s producer Jeffry Seller and Miranda have
entered into a partnership with the New York City Public Schools enabling 20,000 high school students to see
the show for $10 a ticket starting in 2016. “It is a dream come true to have a program like this exist in
connection to Hamilton,” says Miranda. “I can’t wait to perform for a theater full of students who are learning
about our Founding Gathers in class and seeing how it still relates to their own lives on stage. They will see
Hamilton’s story, and I’'m hopeful that the stories it will inspire in them will change our lives in ways we can’t
even anticipate.”*®

For Critical Analysis

1. Alexander Hamilton was killed in a duel with Aaron Burr in 1804 at the age of 49, denying him
the right to “tell hist own story” in a published memoir. Instead his rivals got to shape
America’s memory of the “ten dollar founding father.” How can historians and students of
history get the most accurate story of past events? In what ways does it matter who tells the
story?

2. The musical Hamilton repeatedly emphasizes the role immigrants have played in the nation’s
founding, growth and success. Lin-Manuel Miranda’s parents are immigrants, and that
identity is important to his perspective on history. Why is immigration such a contentious
issue in politics today when it has played such an important role in building the country?

47 Jody Rosen, “The American Revolutionary,” T-Magazine, New York Times, July 8, 2015.
www.nytimes.com/interactive/2015/07/08/t-magazine/hamilton-lin-manuel-miranda-roots-sondheim.html

48 The Rockefeller Foundation News & Media, October 27, 2015. https://www.rockefellerfoundation.org/about-us/news-
media/hamilton-the-musical-and-the-rockefeller-foundation-announce-partnership-to-provide-20000-nyc-public-school-students-with-tickets-
to-hamilton-on-broadway-with-1-46-million-grant/



www.nytimes.com/interactive/2015/07/08/t-magazine/hamilton-lin-manuel-miranda-roots-sondheim.html
www.nytimes.com/interactive/2015/07/08/t-magazine/hamilton-lin-manuel-miranda-roots-sondheim.html
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What we know about the actual daily work of the convention comes from the detailed personal journal
kept by James Madison. A majority of the delegates were strong nationalists—they wanted a central
government with real power, unlike the central government under the Articles of Confederation. George
Washington and Benjamin Franklin preferred limited national authority based on a separation of
powers. They were apparently willing to accept any type of national government, however, as long as
the other delegates approved it. A few advocates of a strong central government, led by Gouverneur
Morris of Pennsylvania and John Rutledge of South Caroline, distrusted the ability of the common
people to engage in Self-government.

Among the nationalists, several went so far as to support monarchy. This group included Alexander
Hamilton, who was chiefly responsible for the Annapolis Convention’s call for the Constitutional
Convention.

Still another faction consisted of nationalists who were less democratic in nature and who would
support a central government only if it was founded on a very narrowly defined republican principles.
Many of the other delegates from Connecticut, Delaware, Maryland, New Hampshire, and New Jersey
were concerned about only one thing—claims to Western lands. As long as those lands became the
common property of all the states, they were willing to support a central government.

Finally, there was a group of delegates who were totally against a national authority. Two of the three
delegates from New York quit the convention when they saw the nationalist direction of its proceedings.

2.3 - Identify and explain the compromises made by the delegates to come to agreement on the U.S.
Constitution.

The debates at the convention started on the first day. James Madison had spent months reviewing
European political theory. When his Virginia delegation arrived ahead of most of the others, it got to
work immediately. By the time George Washington opened the convention, Governor Edmund
Randolph of Virginia was prepared to present 15 resolution, which set the agenda for the remainder of
the convention—even though, in principle, the delegates had been sent to Philadelphia for the sole
purpose of amending the Articles of Confederation. They had not been sent to write a new constitution.

The Virginia Plan

Randolph’s 15 resolutions propose and entirely new national government under a constitution. It was,
however, a plan that favored the large states, including Virginia. Basically, it called for the following:

o A bicameral (two-chamber) legislature, with the lower chamber chosen by the people and the
smaller upper chamber chosen by the lower chamber from nominees selected by state
legislatures. The number of representatives would be proportional to a state’s population, thus
greatly favoring the states with larger populations, including slaves. The legislature could void
any state laws.

e The creation of an unspecified national executive elected by the legislature.
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e The creation of a national judiciary, appointed by the legislature.

It did not take long for the smaller states to realize they would fare poorly under the Virginia plan, which
would enable Virginia, Massachusetts, and Pennsylvania to form a majority in the national legislature.
The debate on the plan dragged on for many weeks. It was time for the small states to come up with
their own plan.

The New Jersey Plan

On June 15, lawyer William Paterson of New Jersey offered an alternative plan. After all, argued
Paterson, under the Articles of Confederation, all states had equality; therefore, the convention had no
power to change this arrangement. He proposed the following:

e The fundamental principle of the Articles of Confederation—one state, one vote—would be
retained in a unicameral legislature.

e Congress would be able to regulate trade and impose taxes.

e All acts of Congress would be the supreme law of the land.

e Several people would be elected by Congress to form an executive office.

e The executive office would appoint a Supreme Court.

Basically, the New Jersey plan was simply an amendment of the Articles of Confederation. Its only
notable feature was its reference to the supremacy doctrine, which was later included in the
Constitution.

The “Great Compromise”

The delegates were at an impasse. Most wanted a strong national government and were unwilling even
to consider the New Jersey plan, but when the Virginia plan was brought up again, the small states
threatened to leave. The issues involved in the debate included how states and their residents would be
represented. Small states feared that the Virginia plan, with its powerful national government, would
pass laws that would disadvantage smaller states. The larger states, aware that they would be the
economic force in the new nation, absolutely opposed a government in which smaller states had the
balance of power. Roger Sherman of Connecticut proposed a solution that gave power to both the small
stats and the larger states. On July 16, the Great Compromise was put forward for debate:

e A bicameral legislature in which the lower chamber, the House of Representatives, would be
apportioned according the number free inhabitants in each state, plus three-fifths of the slaves.

e An upper chamber, the Senate, which would have two members from each state elected by the
state legislatures.

This plan, also called the Connecticut Compromise because of the role of the Connecticut delegates in
the proposal, broke the deadlock. It did exact a political price from the larger states, however, because it
permitted each state to have equal representation in the Senate. Having two senators represent each
state in effect diluted the voting power of citizens living in more heavily populated states and gave the
smaller states disproportionate political powers. But the Connecticut Compromise resolved the
large-state-small-state controversy. In addition, the Senate acted as part of a checks-and-balances
system against the House, which many feared would be dominated by and responsive to, the masses.
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Another important piece of the debate, however needed a resolution: How were slaves to be counted in

determining the number of members of Congress allotted to a state?

Image 2-4-2: George Washington presided over the Constitutional Convention of 1787. Although
the convention was supposed to start on May 14, 1787, few of the delegates had actually arrived
in Philadelphia by that date. The convention formally opened in the East Room of the
Pennsylvania State House (later named Independence Hall) on May 25. Only Rhode Island did
not send any delegates.

The Three-Fifths Compromise

Part of the Connecticut Compromise dealt with this problem. Slavery
was still legal in many Northern states, but it was concentrated in the
South. Many delegates were opposed to slavery and wanted it banned
entirely in the United States. The South wanted slaves to be counted
along with free persons in determining representation in Congress.
Delegates from the Northern states objected. Sherman’s three-fifths
proposal was a compromise between Northerners who did not want the
slaves counted at all and Southerners who wanted them counted in the
same way as free whites. Sherman’s Connecticut plan spoke of three-
fifths of “all other persons” (and that is language of the Constitution
itself). It is not hard to figure out, though, who those other persons
were.

DID YOU KNOW

During the four centuries
of slave trading, an
estimated 10 million to 11
million Africans were
transported to North and
South America—and that
only 6 percent of these
slaves were imported into
the United States.

The Three-Fifths Compromise illustrates the power of the Southern states at the convention.* The
three-fifths rule meant that the House of Representatives and the electoral college would be
apportioned in part on the basis of property—specifically, property in slaves. Modern commentators
have asserted that the three-fifths rules valued African Americans only three-fifths as much as whites.

4 see Garry Wills, “Negro President”: Jefferson and the Slave Power (New York: Houghton Mifflin, 2003).
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Actually, the additional Southern representatives elected because of the three-fifths rule did not
represent the slaves at all. Rather the additional representatives enhanced the power of the South in
Congress.

The Three-Fifths Compromise did not completely settle the slavery issue. There was also the question of
slave trade. Eventually, the delegates agreed that Congress could not ban the importation of slaves until
after 1808. The compromise meant that the matter of ending slavery was never addressed directly.
Instead, the South won 20 years of unrestricted slave trade and a requirement that escaped slaves in
free states be returned to their owners in slave states.

Other Issues

The South also worried that the Northern majority in Congress would pass legislation that was
unfavorable to its economic interests. Because South depended on agricultural exports, it feared the
imposition of export taxes. In return for acceding to the Northern demand that Congress be able to
regulate commerce among the States and with other nations, the South obtained a promise that export
taxes would not be imposed. As a result, the United States is among the few countries that do not tax
their exports.

There were other disagreements. The delegates could not decide whether to establish a Supreme Court
or to create lower courts as well. They deferred the issue by mandating a Supreme Court and allowing
Congress to establish lower courts. They also disagreed on whether the president or the Senate would
choose the Supreme Court Justices. A compromise was reached with the agreement that the president
would nominate the justices and the Senate would confirm the nominations. These compromises, as
well as others, resulted from the recognition that if one group of states refused to ratify the
Constitution, it was doomed.

2.4 - Explain the rationale for, and give examples of, the separation of powers and the checks and
balances in the U.S. Constitution.

The Connecticut Compromise was reached by mid-July. The makeup of the executive branch and the
judiciary, however, was left unsettled. The remaining work of the convention was turned over to a five-
man Committee of Detail, which presented a rough draft of the Constitution on August 6. It made the
executive and judicial branches subordinate to the legislative branch.

The Madisonian Model—Separation of Powers

The major issue of separation of powers had not yet been resolved. The delegates were concerned with
structuring the government to prevent the imposition of tyranny—either by the majority or by a
minority. Madison proposed a governmental scheme—sometimes called the Madisonian model—to
achieve this: the executive, legislative, and judicial powers of government were to be separated so that
no one branch had enough power to dominate the others, nor could any one person hold office in two
different branches of the government at the same time. The separation of powers was by function, as
well as by personnel, with Congress passing laws, the president enforcing and administering laws, and
the courts interpreting laws in individual circumstances.




Page |65
Chapter Two: The Constitution

Each of the three branches of government would be Image 2-4-3: James Madison (1751-1836)
independent of the others, but they would have to share power eamefj th.e t’,,tle master bu.'lder Ofth.e )

) . . . Constitution” because of his persuasive logic
to govern. According to Madison, in Federalist #51, “the great during the Constitutional Convention. His
security against a gradual concentration of the several powers  contributions to the Federalist Papers showed
in the same department consists in giving to those who him to be a brilliant political thinker and
administer each department the necessary constitutional
means and personal motives to resist encroachments of the

others.”

writer.

The Madisonian Model—Checks and Balances

The “constitutional means” Madison referred to is a system
of checks and balances through which each branch of
government can check the actions of the others. For
example, Congress can enact laws, but the president has
veto power over congressional acts. The Supreme Court has
the power to declare acts of Congress and the executive
branch unconstitutional, but the president appoints the
justices of the Supreme Court, with the advice and consent
of the Senate. (The Supreme Court’s Power to declare acts
unconstitutional was not mentioned in the Constitution,
although arguably the framers assumed that the Court

. . . o James Madison (oil on canvas), American School,
would have this power—see the discussion of judicial (19th century)/Musee Franco-Americaine,
review later in this chapter.) Figure 2-4-2 outlines these Blerancourt, Chauny, France/Bridgeman Images
checks and balances.

Figure 2-4-2: Checks and Balances

Thg Supreme Cpurf( can declare presidential The Supreme Court can declare congressional
actions unconstitutional. laws unconstitutional.
THE C e leston 10 .G
] h : ) JUDICIARY ongress can rewrite legislation to circum-
The president nominates federal judges; the vent the Court’s decisions; the Senate con-
president can refuse to enforce the Court's firms federal judges; Congress determines
decisions; the president grants pardons. the number of judges.
A

\/ The president proposes laws and can veto congressional legislation; the president

makes treaties, executive agreements, and executive orders; the president can refuse, and

has refused, to enforce congressional legislation; the president can call special sessions

THE . of Congress. THE

PRESIDENCY — . CONGRESS
Congress makes legislation and can override a presidential veto of its legeslation;

Congress can impeach and remove a president; the Senate must canfirm presidential
appointments and consent to the president’s treaties based on a two-thirds concumrence;
Congress has the power of the purse and provides funds for the president’s programs.
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Madison’s ideas of separation of powers and checks and balances where not new. The influential French
political thinker Baron de Montesquieu (1689-1755) had explored these concepts in his book The Spirit
of Laws, published in 1748. Montesquieu not only discussed the “three sorts of powers” (executive,
legislative, and judicial) that were necessarily exercised by any government, but also gave examples of
how, in some nations, certain checks on these powers had arisen and had been effective in preventing
tyranny.

In the years since the Constitution was ratified, the checks and balances built into it have evolved into a
sometimes-complex give-and-take among the branches of government. Generally, for nearly every
check that one branch has over another, the branch that has been checked has devised a means of
circumventing the check. For example, suppose that the president checks Congress by vetoing a bill.
Congress can override the presidential veto by a two-thirds vot. Additionally, Congress holds the “power
of the purse.” If it disagrees with a program endorsed by the executive branch, it can simply refuse to
appropriate the funds necessary to operate that program. Similarly, the president can impose a counter
check on Congress if the Senate refuses to confirm a presidential appointment, such as a judicial
appointment. The president can simply wait until Congress is in recess and then make what is called a
“recess appointment,” which does not require the Senate’s approval. Recess appointments last until the
end of the next session of Congress.

The Executive

Some delegates favored a plural executive made up of representatives from the various regions. This
was abandoned in favor of a single chief executive. Some argued that Congress should chose the
executive. To make the presidency completely independent of the proposed Congress, however, an
electoral college was adopted. Without question, the electoral college created a cumbersome
presidential election process. The process even made it possible for a candidate who can in second in
the popular vote to become president by being the top vote-getter in the electoral college, which
happened in 2000 and in tree prior contests (1824, 1876, and 1888). The electoral college insulated the
president, however, from direct popular control. The seven-year single term that some of the delegates
had proposed was replaced by a four-year term and the possibility of reelection.

The Federal Republic

The Constitution creates a federal system of government that divides the sovereign powers of the
nation between the states and the national government. This structure allows for states to make their
own laws about many of the issues of direct concern for their citizens while granting the national
government far more power over the states and their citizens than under the articles of confederacy. As
you will read in Chapter 3, the Constitution expressly granted certain powers to the national
government.

For example, the national government was given the power to regulate commerce among the states.
The Constitution also declared that the president is the nation’s chief executive and the commander in
chief of the armed forces. Additionally, the Constitution made it clear that laws made by the national
government take priority over conflicting state laws. At the same time, the Constitution provided for
extensive states’ rights, including the right to control commerce within state borders and to exercise
those governing powers that were not delegated to the national government.
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On September 17, 1787, the Constitution was approved by 39 delegates. Of the 55 who had originally
attended only 42 remained and 3 refused to sign the Constitution.

The Constitution that was to be ratified established the following fundamental principles:

e Popular sovereignty, or control by the people.

e A republican government in which the people choose representatives to make decisions for
them.

e Limited government with written laws, in contrast to the powerful British government against
which the colonists had rebelled.

e Separation of powers, with checks and balances among branches to prevent any one branch
from gaining too much powers.

e Afederal system that allows for states’ rights, because the states feared to much centralized
control.

2-5 The Difficult Road to Ratification

The founders knew that ratification of the Constitution was far from certain. Because it was almost
guaranteed that many legislatures would not ratify it, the delegates agreed that each state should hold a
special convention. Elected delegates to these conventions would discuss and vote on the Constitution.
Further departing from the Articles of Confederation, the delegates agreed that as soon as 9 states
(rather than all 13) approved the Constitution, it would take effect, and Congress could begin to
organize the new government.

The federal system created by the founders was a novel form of government at that time—no other
country in the world had such a system. It was invented by the founders as a compromise solution to
the controversy over whether the states or the central government should have ultimate sovereignty.
The debate over where the line should be drawn between states’ rights and the powers of the national
government has characterized American politics ever since. The founders did not go into detail about
where this line should be drawn, thus leaving it up to scholars and court judges to divine their
intentions.

The two opposing forces in the battle over ratification were the Federalists and the Anti-Federalists. The
Federalists—those in favor of a strong central government and the new Constitution—had an advantage
over their opponents, called the Anti-Federalists, who wanted to prevent the Constitution as drafted
from being ratified. In the first place, the Federalists had assumed a positive name, leaving their
opposition the negative label of Anti-Federalist.*® More important, the Federalists had attended the
Constitutional Convention and knew of all the deliberations that had taken place. Their opponents had

50 There is some irony here. At the Constitutional Convention, those opposed to a strong central government pushed for a
federal system because such a system would allow the states to retain some of their sovereign rights (see Chapter 3). The label
Anti-Federalists thus contradicted their essential views.
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no such knowledge because those deliberations had not been open to the public. Thus, the Anti-
Federalists were at a disadvantage in terms of information about the document. The Federalists also had
time, power, and money on their side. Those who had access to the best communications were
Federalists—mostly wealthy bankers, lawyers, plantation owners, and merchants living in urban areas,
where communications were better. The Federalist campaign was organized relatively quickly and
effectively to elect Federalist as delegates to the state ratifying conventions.

The Anti-Federalists, however, had at least one strong point in their favor: They stood for the status quo.
In general, the greater burden is always placed on those advocating change.

The Federalist Papers

In New York, opponents of the Constitution were quick to attack it. Alexander Hamilton answered their
attacks in newspaper columns over the signature “Caesar.” When the Caesar letters had little effect,
Hamilton switched to the pseudonym Publius and secured two collaborators—John Jay and James
Madison. In a very short time, those three political figures wrote a series of 85 essays in defense of the
Constitution and a republican form of government. John Jay contributed only 5 essays due to illness,
James Madison penned 29 of the Federalist Papers, and Hamilton wrote the other 51 essays.

These widely read essays, called the Federalist Papers, appeared in New York newspapers from October
1787 to August 1788 and were reprinted in the newspapers of other states. Although we do not know
for certain who wrote everyone, it is apparent that Hamilton was responsible for about two-thirds of the
essays. These included the most important ones, which interpreted the Constitution, explained the
various powers of the three branches, and presented a theory of judicial review—to be discussed later in
this chapter. Madison’s Federalist #10, however, is considered a classic in political theory; it deals with
the nature of groups, or factions, as he called them. Despite the rapidity with which the Federalist
Papers were written, they are considered by many to be perhaps the best example of political theorizing
ever produced in the United States.>*

The Anti-Federalist Response

The Anti-Federalists used such pseudonyms as Montezuma and Philadelphiensis in their replies. Many of
their attacks on the Constitution was written by aristocrats and would lead to aristocratic tyranny. More
important, the Anti-Federalists believed that the Constitution would create an overbearing and
overburdening central government hostile to personal liberty. (The Constitution said nothing about
freedom of the press, freedom of religion, or any other individual liberty.) They wanted to include a list
of guaranteed liberties, or a bill of rights. Finally, the Anti-Federalists decried the weakened power of
the states.

The Anti-Federalists cannot be dismissed as unpatriotic extremists. They included such patriots as
Patrick Henry and Samuel Adams. They were arguing what had been the most prevalent contemporary
opinion. This view derived from the French political philosopher Montesquieu, who believed that liberty
was safe only in relatively small societies governed by direct democracy or by large legislature with small
districts. The Madisonian view favoring a large republic, particularly as expressed in Federalist #10 and
#51, was actually the more unpopular view at the time. Madison was probably convincing because

51 Some scholars believe that the Federalist Papers played only a minor role in securing ratification of the Constitution. Even if
this is true, they still have lasting value as an authoritative explanation of the Constitution.
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citizens were already persuaded that a strong national government was necessary to combat foreign
enemies and to prevent domestic insurrections. Still, some researchers believe it was mainly the bitter
experiences with the Articles of Confederation, rather than Madison’s arguments, that persuaded the
state conventions to ratify the Constitution.>?

The struggle for ratification continued. Strong majorities were procured in Delaware, Pennsylvania, New
Jersey, Georgia, and Connecticut. After a bitter struggle in Massachusetts, that state ratified the
Constitution by a narrow margin on February 6, 1788. By the spring, Maryland and South Carolina had
ratified by sizable majorities. Then on June 21, New Hampshire became the ninth state to ratify the
Constitution. Although the Constitution was formally in effect, this meant little without Virginia and New
York—the latter did not ratify for another month (see Table 2-5-1).

Table 2-5-1: Ratification of the Constitution

STATE DATE VOTE FOR-AGAINST \
Delaware Dec. 7 1787 30-0
Pennsylvania Dec. 12, 1787 43-23
New Jersey Dec. 18, 1787 38-0
Georgia Jan. 2, 1788 26-0
Connecticut Jan. 9, 1788 128-40
Massachusetts Feb. 6 1788 187-168
Maryland Apr. 28,1788 63-11
South Carolina May 23, 1788 149-73
New Hampshire June 21, 1788 57-46
Virginia June 25, 1788 89-79
New York July 26, 1788 30-27
North Carolina Nov. 21, 1789* 194-77
Rhode Island May 29, 1790 34-32

*Ratification was originally defeated on August 4, 1788, by a vote of 84-184

In 1913, historian Charles Beard published An Economic Interpretation of the Constitution of the United
States.>® This book launched a debate that has continued ever since—the debate over whether the

Constitution was supported by a majority of Americans.

Beard’s central thesis was that the Constitution had been produced primarily by wealthy property
owners who desired a stronger government able to protect their property rights. Beard also claimed
that the Constitution had been imposed by undemocratic methods to prevent democratic majorities

52 Of particular interest is the view of the Anti-Federalist position contained in Herbert J. Storing, What the Anti-Federalists Were
For (Chicago, IL: University of Chicago Press, 1981). Storing also edited seven volumes of the Anti-Federalist writings, The
Complete Anti-Federalist (Chicago, IL: University of Chicago Press, 1981). See also Josephine F. Pacheco, Antifederalism: The

Legacy of George Mason (Fairfax, VA: George Mason University Press, 1992).
53 Charles A. Beard, An Economic Interpretation of the Constitution of the United States (New York: Macmillan, 1913; New York:
Free Press, 1986).
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from exercising real power. He pointed out that there was never any popular vote on whether to hold a
Constitutional Convention in the first place.

Furthermore, even if such a vote had been taken, state laws generally restricted voting rights to
property-owning white males, meaning that most people in the country (white males without property,
women, Native Americans, and slaves) were not eligible to vote Finally, Beard pointed out that even the
word democracy was distasteful to the founders. The term was often used by conservatives to smear
their opponents. Beard’s explanation for the revolution and constitution prevailed through the 1950s
and enjoys some favor even today.

State Ratifying Conventions

As for the various state ratifying conventions, the delegates had been Not all of the states had
selected by only 150,000 of the approximately 4 million citizens. That ratified the Constitution
does not seem very democratic—at least not by today’s standards. by April 30, 1789, when
Some historians have suggested that if Gallup poll could have taken at George Washington

that time, the Anti-Federalists would probably have outnumbered the became president of the
Federalists.> United States of America.

Support Was Probably Widespread

Much has also been made of the various machination used by the Federalists to ensure the
Constitution’s ratification (and they did resort to a variety of devious tactics, including purchasing at
least one printing press to prevent the publication of Anti-Federalist sentiments). Yet the perception
that a strong central government was necessary to keep order and protect the public welfare appears to
have been fairly pervasive among all classes—rich and poor alike.

Further, although the need for strong government was a major argument in favor of adopting the
Constitution, even the Federalists sought to craft limited government. Compared with constitutions
adopted by other nations in later years, the U.S. Constitution, through its check and balances, favors
limited government over “energetic” government to a marked degree.

ST GRTTR: LG L8 What makes a Constitution

When Americans think of the Constitution, most visualize an old handwritten document that is
protected in our National Archives. They may also reflect on its basic principles—checks and balances,
separation of powers, the Bill of Rights—that structure how the national government carries out its
work. The U.S. Constitution, however, was written more than 200 years ago for a relatively small,
mostly rural nation. The struggle to write a constitution continues for nations such as Egypt, which
has approved two different constitutions within the last few years.

What Should Be Included?

In February 2012, after the overthrow of the repressive Mubarak government, associate justice of the
Supreme Court Ruth Bader Ginsburg visited Egypt and gave an interview broadcast on YouTube.
Ginsburg’s remarks were criticized by some because she suggested that the Egyptians not use our

54 Jim Powell, “James Madison—Checks and Balances to Limit Government Power,” The Freeman, March 1996, p. 178.
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constitution as a model. Although she praised many aspects of the American document, she
recommended that the Egyptians look at newer charters such as that of South Africa, the Canadian
charter or rights and freedoms, and the Kenyan constitution.

What kinds of models was the justice suggesting? What provisions are included in these new
constitutions that make them more appropriate to a nation like Egypt? At the time of her visit, the
Egyptian people, who had just ended a repressive military regime, were engaged in the creation of a
new constitution. President Morsi immediately implemented the new constitution in 2012. In less
than one year, however, protests against the new government erupted. Many Egyptians believed that
the Morsi constitution was leading to more Islamist control of society. The military took power in
August 2013. A referendum on amendments to the constitution was approved in January 2014. Like
other nations writing constitutions after World War Il, the Egyptian people must deal with deep
religious divisions and serious economic woes. Justice Ginsburg called attention to the South African
constitution’s bill of rights. It is, in comparison to the U.S. Constitution, very inclusive and modern in
its interpretation of human rights. All of the political rights included in the American model are there,
but, in addition, citizens are guaranteed the freedom to travel; the right to housing; the right to basic
education; the right to food, water, and social assistance from the government; and the right to
unionize. The government may not discriminate on the basis of race, gender, sex, pregnancy, religion,
ethnic or social origin, sexual orientation, and so on.

Is it a Real Constitution?

During the Cold War between the United States and the Soviet Union, the Soviet republics held
elections and called themselves democratic nations. They all had written constitutions to which they
strictly adhered. The elections were not contested, and no opposition candidates or political parties
emerged. Newspapers and other media were strictly controlled, as was any access to external
information. Today, all of the former Soviet republics have new constitutions, and many ore
democracies with the same freedoms as other nations in Western Europe or the United States.

Similarly, the People’s Republic of North Korea has a fairly new constitution (1998) and claims to be
democratic. The military and the premier, Kim Jong-un, however, direct all aspects of life there,
including limiting the frequencies available on radios and televisions to those approved by the
government. So, it seems that just having a written document outlining the structures of government
and freedoms of the people may not be enough to guarantee any form of democratic government, at
least in the sense that we know it. As Justice Ginsburg put it, “The spirit of liberty has to be in the
population.”® In the United States, the Constitution has lasted, in part, because the people have
continued to share the values of those who wrote the document and to transmit those ideas to their
children and to those who immigrated to the United States since its founding.

55 “Ruth Bader Ginsburg Talks Constitution, Women and Liberty on Egyptian TV,” www.huffingtonpost.com/2012/02/01/justice-ruth-
bader-ginsburg-egypt n_1248527.html. February 1, 2012.
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Image 2-5-1: South Sudan President Salva Kiir lifts South Sudan’s new constitution to the
crowds of people attending an independence ceremony in Juba, South Sudan, on
Saturday July 9, 2011.

AP Images/Andrew Burton

If you would like to read the constitution of any country in the world, go to
https://www.constituteproject.org/

For Critical Analysis

1. Do you think the United States could have survived without a written constitution? Why is it
so difficult for countries in transition to draft new constitutions?

2. Do you agree with Justice Ginsberg that modern constitutions should affirm social and
economic rights in addition to political rights? If you had the opportunity to add provisions to
the U.S. Constitution drawn from the constitutions of other nations, what would you add and
why?

2.5 — Explain why some states and their citizens especially wanted the Constitution to include a bill of
rights.

The U.S. Constitution would not have been ratified in several important states if the Federalists had not
assured the states that amendments to the Constitution would be passed to protect individual liberties
against incursions by the national government. The idea of including certain rights in the Constitution
had been discussed in the convention. There were those who believed that including these rights was
simply unnecessary, whereas others suggested that carefully articulating certain rights might encourage
the new national government to abuse any that were not specifically defined. Some rights, including the
prohibition of ex post facto lawmaking, were included in the document. Ex post facto lawmaking is
passing laws that make one liable for an act that has already taken place. Also prohibited were bills of
attainder, through which a legislature could pass judgment on someone without legal process. Many of
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the recommendations of the state ratifying conventions, however, included specific rights that were
considered later by James Madison as he labored to draft what became the Bill of Rights.

Although called the Bill of Rights, essentially the first 10 amendments to the Constitution were a “bill of
limits” because the amendments limited the powers of the national government over the rights and
liberties of individuals.

Madison had to cull through more than 200 state recommendations.>® It was no small task, and in
retrospect he chose remarkably well. One of the rights appropriate for constitutional protection that left
out was equal protection under the laws—but that not commonly regarded as a basic right at that time.
Not until 1868 did the states ratify an amendment guaranteeing that no state shall deny equal
protection to any person. (The supreme Court has since applied this guarantee to certain actions of the
federal government as well.)

The final number of amendments that Madison and a specially appointed committee came up with was
17. Congress tightened the language somewhat and eliminated five of the amendments. Of the
remaining 12, 2 dealing with the apportionment of the representatives and the compensation of the
members of Congress—were note ratified immediately by the states. Eventually, Supreme Court
decisions led to reform of the apportionment process. The amendment on the compensation of
members of Congress was ratified 203 years later in 1992, becoming the 27" Amendment.

On December 15, 1791, the national Bill of Rights was adopted when Virginia agreed to ratify the ten
amendments. On Ratification, the Bill of Rights became part of the U.S. Constitution. The basic structure
of American government had already been established. Not the fundamental rights and liberties of
individual were protected, at least in theory, at the national level. The proposed amendment that
Madison characterized as “the most valuable amendment in the whole lot’—which would have
prohibited the states from infringing on the freedoms of conscience, press, and jury trial—had been
eliminated by the Senate. Thus, the Bill of Rights as adopted did not limit state power, and individual
citizens had to rely on guarantees contained in a particular state constitution or state bill of rights. The
country had to wait until the violence of the Civil War before significant limitations on state power in the
form of the Fourteenth Amendment became part of the national Constitution.

56 For details on these recommendations, including their sources, see Leonard W. Levy, Origins of the Bill of Rights (New Haven,
CT: Yale University Press, 1999).
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2-6 Altering the Constitution: The Formal Amendment Process

2.6 — Demonstrate understanding of the formal and informal processes for amending the U.S.
Constitution.

The U.S. Constitution consists of 7,000 words and is shorter than any state constitution except that of
Vermont, which has 6,880 words. One of the reasons the U.S. Constitution is relatively short is that the
founders intended it to be only a framework for the new government, to be interpreted by succeeding
generations. The formal amending procedure does not allow for changes to be made easily, which has
kept it short. Article V of the Constitution outlines the ways in which the amendments may be proposed
and ratified (see Figure 2-6-1)

Figure 2-6-1: The Formal Constitutional Amending Process

There are two ways of proposing amendments to the U.S. Constitution and two ways of
ratifying proposed amendments. Among the four possibilities, the usual route has been
proposal by Congress and ratification by state legislatures.

PROPOSING AMENDMENTS

EITHER . . . By a two-thirds vote in - OR . .. By a national convention
both chambers of Congress . . . called by Congress at the request of
two-thirds of the states.

! ,

EITHER . . . By the legislatures of | OR .. . By conventions in three-fourths
three-fourths of the states . . . of the states.

[—
RATIFYING AMENDMENTS

‘ Typical {used for all except one amendment)
S Used only once (Twenty-first Amendment)

B Never used

Two formal methods of proposing an amendment to the Constitution are available:

1) Atwo-thirds vote in each chamber of Congress or
2) A national convention that is called by Congress at the request of two-thirds of the state
legislatures (the second method has never been used).

Ratification can occur by one of two methods:

1) By a positive vote in three-fourths of the legislatures of the various states or
2) By special conventions called in the states and a positive vote in three-fourths of them.

The second method has been used only once, to repeal Prohibition (the ban on the production and sale
of alcoholic beverages). That situation was exceptional because it involved an amendment (the Twenty-
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first) to repeal an amendment (the Eighteenth, which had created Prohibition). Sate conventions were
necessary for repeal of the Eighteenth Amendment because the “pro-dry” legislatures in the most
conservative states would never have passed the repeal. (Note Congress determines the method of
ratification to be use by all states for each proposed constitutional amendment.)

A - Many Amendments Are Proposed; Few Are Accepted

Congress has considered more than 11,000 amendments to the
Constitution. Many proposed amendments have been advanced to address
highly specific problems. An argument against such narrow amendments
has been that amendments ought to embody broad principles, in the way
that the existing Constitution does. For that reason, many people have
opposed such narrow amendments as one to prohibit the burning or
defacing of the American flag.

Only 33 amendments have been submitted to the states after having been
approved by the required two-thirds vote in each chamber of Congress, and
only 27 have been ratified—see Table 2-6-1. It should be clear that the
amendment process is much more difficult than a graphic depiction such as

DID YOU KNOW

About 11,000
amendments have been
proposed to the
Constitution. Five
hundred of those have
been to change the
electoral college process
used to elect the
president.

Figure 2-6-1 can indicate. Because of competing social and economic interests, the requirement that
two-thirds of both the House and Senate approve the amendments is difficult to achieve. Thirty-four
senators, representing only 17 sparsely populated states, could block any amendment. For example, the
Republican-controlled House approved the Balanced Budget Amendment with the first 100 days of the

104%™ Congress in 1995, but it was defeated in the Senate by one vote.

Table 2-6-1: Amendments to the Constitution

AMENDMENT SUBJECT YEAR
ADOPTED
First to Tenth The Bill of Rights 1791
Eleventh Immunity of states from certain suits 1795
Twelfth Changes in electoral college procedure 1804
Thirteenth Prohibition of slavery 1865
Fourteenth Citizenship, due process, and equal protection 1868
Fifteenth No denial of vote because of race, color, or previous condition of 1870
servitude
Sixteenth Power of Congress to tax income 1913
Seventeenth Direct election of U.S. senators 1913
Eighteenth National (liquor) prohibition 1919
Nineteenth Women'’s right to vote 1920
Twentieth Change of dates for congressional and presidential terms 1933
Twenty-first Repeal of the Eighteenth Amendment 1933
Twenty-second Limit on presidential tenure 1951
Twenty-third District of Columbia electoral vote 1961
Twenty-fourth Prohibition of tax payment as a qualification to vote in federal 1964
elections
Twenty-fifth Procedures for determining presidential disability and presidential 1967

succession and for filling a vice presidential vacancy

TIME REQUIRED FOR
RATIFICATION
2 years, 2 ‘months, 20 days

11 months, 3 days
6 months, 3 days
10 months, 3 days
2 years, 26 days

11 months, 8 days

3 years, 6 months, 22 days
10 months, 26 days

1 year, 29 days

1 year, 2 months, 14 days
10 months, 21 days

9 months, 15 days

3 years, 11 months, 3 days
9 months, 13 days

1 year, 4 months, 9 days

1 year, 7 months, 4 days
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Twenty-sixth Prohibition of setting minimum voting age above 18 in any election 1971 3 months, 7 days

Twenty-seventh | Prohibition of Congress’s voting itself a raise that takes effect before 1992 203 years
the next election

After approval by Congress, the process becomes even more arduous. Three-fourths of the State
Legislatures must approve the amendment. Only those amendments that have wide popular support
across parties and in all regions of the country are likely to be approved.

A reading of Article V of the Constitution reveals that the framers of the Constitution specified no time
limit on the ratification process. The Supreme Court has held that Congress can specify a time for
ratification as long as it is “reasonable.” Since 1919, most proposed amendments have included a
requirement that ratification be obtained within seven years. This was the case with the prosed Equal
Rights Amendment, which sought to guarantee equal rights for women. When three-fourths of the
states had not ratified in the allotted seven years, however, Congress extended the limit by an
additional three years and three months. That extension expired on June 30, 1982, and the amendment
still had not been ratified. Another proposed amendment, which would have guaranteed congressional
representation to the District of Columbia, fell far short of the 38 state ratifications needed before its
August 22, 1985, deadline.

On May 7, 1992, Michigan became the thirty-eighth state to ratify the Twenty-seventh Amendment (on
congressional compensation)—one of two “lost” amendments of the 12 that originally were sent to the
states in 1789. Because most of the amendments proposed in recent years have been given a time limit
of only seven years by Congress, it was questionable for a time whether the amendment would affect
even if the necessary number of states ratified it. Hundreds of years is apparently not too great a lapse
in time because the amendment was certified as legitimate by archivist Done Wilson of the National
Archives on May 18, 1992.

The Constitution proves that a national convention request by the legislatures of two-thirds of the states
can propose a constitutional amendment. Congress has received approximately 400 convention
applications since the Constitution was ratified; every state has applied at least once. Fewer than 20
applications were submitted during the Constitutions first hundred years, but more than 150 have been
filed in the last two decades. No National convention has been held since 1787, and most national
political and judicial leaders are uneasy about the prospect of convening a body that conceivably could
as the Constitutional Convention did—create a new form of government. The state legislative bodies
that originate national convention applications, however, do not appear to be uncomfortable with such
a constitutional modification process; more than 230 state constitutional conventions have been held.

2-7 Informal Methods of Constitutional Change

Formal amendments are one way of changing our Constitution, and, as is obvious from their small
number, they been resorted to infrequently and are very difficult to pass and ratify. If we don’t include
the first ten amendments (the Bill of Rights), which were adopted soon after the ratification of the
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Constitution, only 17 formal alterations have been made to the Constitution in the more than 200 years
of its existence.

Just looking at the small number of amendments vastly understates the ability of the Constitution to
adjust to changing times. The brevity and ambiguity of the original document have permitted great
alterations in the Constitution by way of varying interpretations over time. As the United States grew,
both in population and territory, new social and political realities emerged. Congress, presidents, and
the courts found it necessary to interpret the Constitution’s provisions in light of these new realities. The
Constitution has proved to be a remarkably flexible document, adapting itself repeatedly to new events
and concerns.

Election 2016 Divergent Election

For the fifth time in U.S. History, and the second time in this century, the winner of the popular vote
will not become president. A divergent election is one in which the winner of the Electoral College
(and therefore the presidency) does not win the popular vote.

According to analysis by the Pew Research Center, the 2016 mismatch between the electoral and
popular votes came about because Donald Trump won several large states by very narrow margins
(Florida, Pennsylvania, and Wisconsin) and thus received all of their electoral votes while Hillary
Clinton won other large states (California, Illinois, and New York) by much wider margins, adding
more votes to the popular vote tally. Even when the same candidate wins both the popular vote and
the electoral vote, the system of awarding electoral votes inflates the margin of victory. Historically,
the Winner’s electoral vote share has been 1.36 times his popular vote share. Donald Trump’s
Electoral College victory is likely to be 1.20 times his popular vote share.

According to the National Archives, there have been more proposed constitutional amendments to
change the Electoral College than any other topic since the founding. When asked by pollsters, only
30 percent of Americans would choose to continue the current system of electing a president. So why
hasn’t this unique feature of American politics been changed? First it would require an amendment to
the Constitution—a difficult process requiring action by Congress and ratification by 38 states.
Following the 2016 election, Republican control Congress and the executive and legislature in 24
states.

For Critical Analysis

1. The authors of the Constitution made its amendment difficult but not impossible. Is
eliminating the Electoral College an amendment you would support? Why or why not?

2. In what ways would relying on the popular vote to elect the president be better or worse
than the Electoral College?
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The Constitution gives Congress broad powers to carry out its duties as the nation’s legislative body. For
example, Article |, Section 8 of the Constitution gives Congress the power to regulate foreign and
interstate commerce. Although the Constitution has no clear definition of foreign commerce or
interstate commerce, Congress has cited the commerce clause as the basis for passing thousands of
laws that have defined the meaning of foreign and interstate commerce.

Similarly, Article lll, Section 1 states that the national judiciary shall consist of one supreme court and
“such inferior courts, as Congress may from time to time ordain and establish.” Through a series of acts,
Congress has used this broad provision to establish the federal court system of today, which includes the
Supreme Court, the courts of appeal, and district courts. This provision allows Congress to create a court
such as the Foreign Intelligence Surveillance Act (FISA) court to review requests for wiretapping
suspected terrorists.

In addition, Congress has frequently delegated to federal agencies the legislative power to write
regulations. These regulations, numbering in the tens of thousands, become law unless challenged in
the court system. Nowhere does the Constitution outline this delegation of legislative authority.

Even though the Constitution does not expressly authorize the president to propose bills or even
budgets to Congress, presidents since the time of Woodrow Wilson’s administration (1913-1921) have
proposed hundreds of bills to Congress each year.?” Presidents have also relied on their Article Il
authority as commander in chief of the nation’s armed forces to send American troops abroad into
combat, although the Constitution provides that only Congress has the power to declare war.

The president’s powers in wartime have waxed and waned through the course of American history.
President Abraham Lincoln instituted a draft and suspended several civil liberties during the Civil War.
During World War Il, President Franklin Roosevelt approved the internment of thousands of Japanese
American citizens. President George W. Bush significantly expanded presidential power in the wake of
the terrorist attacks of 2001, especially in regard to the handling of individuals who could be defined as
“enemy combatants.” The creation of the detention facility at Guantanamo Bay, Cuba, made it possible
for those prisoners to be held and interrogated by the military under the full control of the executive
branch. After 2010, when President Obama faced a divided Congress, he, too, began to use executive
power more liberally on gun control, gay rights, the minimum wage, contraception, and climate change.
Obama created the DREAM Act, which allows the children of unauthorized immigrants to stay in the
country if they are attending college or in the military. He also raised the minimum wage for federal
employees without the authorization of Congress. In addition, presidents have conducted foreign affairs
by the use of executive agreements, which are legally binding documents made between the president
and a foreign head of state. The Constitution does not mention such agreements.

57 Note, though, that the Constitution, in Article Il, Section 3, does state that the president “shall from time to time ...
recommend to [Congress’s] consideration such measures as he shall judge necessary and expedient.” Some scholars interpret
this phrase to mean that the president has the constitutional authority to propose bills and budgets to Congress for
consideration.
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Another way of changing the Constitution—or of making it more flexible—is through the power of
judicial review. Judicial review refers to the power of U.S. courts to examine the constitutionality of
actions undertaken by the legislative and executive branches of government. A state court, for example,
may rule that a statute enacted by the state legislature is unconstitutional. Federal courts (and,
ultimately, the U.S. Supreme Court) may rule unconstitutional not only acts of Congress and decisions of
the national executive branch, but also state statutes, state executive actions, and even provisions of
state constitutions.

Not a Novel Concept

The Constitution does not specifically mention the power of judicial
review. Those in attendance at the Constitutional Convention, however,
probably expected that the courts would have some authority to review
the legality of acts by the executive and legislative branches because,
under the common-law tradition inherited from England, courts
exercised this authority. Alexander Hamilton, in Federalist #78, explicitly
outlined the concept of judicial review. Whether the power of judicial
review can be justified constitutionally is a question that has been
subject to some debate, particularly in recent years. For now, suffice it
to say that in 1803, the Supreme Court claimed this power for itself in
Marbury v. Madison, in which the Court ruled that a particular provision
of an act of Congress was unconstitutional.®

The states have still not
ratified an amendment
(introduced by Congress
in 1810) barring U.S.
citizens from accepting
titles or nobility from
foreign governments.

Allows the Court to Adapt the Constitution

Through the process of judicial review, the Supreme Court adapts the Constitution to modern situations.
Electronic technology, for example, did not exist when the Constitution was ratified. Nonetheless, the
Supreme Court has used the Fourth Amendment guarantees against unreasonable searches and seizures
to place limits on the use of wiretapping and other electronic eavesdropping methods by government
officials. The Court has needed to decide whether antiterrorism laws passed by Congress or state
legislatures or executive orders declared by the president violate the Fourth Amendment or other
constitutional provisions. Additionally, the Supreme Court has changed its interpretation of the
Constitution in accordance with changing values. It ruled in 1896 that “separate-but-equal” public
facilities for African Americans were constitutional, but by 1954, the times had changed, and the
Supreme Court reversed that decision.*® Woodrow Wilson summarized the Supreme Court’s work when
he described it as “a constitutional convention in continuous session.” Basically, the law is what the
Supreme Court says it is at any given time, making the Court’s composition very important.

The Constitution has also been changed through interpretation by both Congress and the president.
Originally, the president had a staff consisting of personal secretaries and a few others. Today, because

585 .5. 137 (1803).
59 Brown v. Board of Education of Topeka, 347 U.S. 483 (1954).
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Congress delegates specific tasks to the president and the chief executive assumes political leadership,
the executive office staff alone has increased to several thousand persons. The executive branch
provides legislative leadership far beyond the expectations of the founders.

Changes in the ways of doing political business have also altered the Constitution. The Constitution does
not mention political parties, yet these informal, “extraconstitutional” organizations make the
nominations for offices, run the campaigns, organize the members of Congress, and in fact change the
election system from time to time. The emergence and evolution of the party system, for example, has
changed the way the president is elected. The entire nominating process, with its use of primary
elections and caucuses to choose delegates to the party’s nominating convention, is the creation of the
two major political parties. The president is then selected by the electors who are, in fact, chosen by the
parties and are pledged to a party’s candidate.

A book by Bruce Ackerman argues that the rise of political parties and growth of the executive represent
the failure of the Founding Fathers to understand how the government would develop over time. He
proposes that the only reason the system has maintained its checks is the development of the Supreme
Court into the guarantor of our rights and liberties.®® Perhaps most striking, the Constitution has been
adapted from serving the needs of a small, rural republic to providing a framework of government for an
industrial giant with vast geographic, natural, and human resources.

80 Bruce Ackerman, The Failure of the Founding Fathers: Jefferson, Marshall, and the Rise of Presidential Democracy
(Cambridge, MA: The Belknap Press, 2005).
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Chapter Summary

2.1 The first permanent English colonies were established at Jamestown in 1607 and Plymouth in 1620.
The Mayflower Compact created the first formal government for the British colonists. By the mid-1700s,
other British colonies had been established along the Atlantic seaboard from Georgia to Maine.

2.1 In 1763, the British tried to impose a series of taxes and legislative acts on their increasingly
independent-minded colonies. The colonists responded with boycotts of British products and protests.
Representatives of the colonies formed the First Continental Congress in 1774. The delegates sent a
petition to the British king expressing their grievances. The Second Continental Congress established an
army in 1775 to defend the colonists against attacks by British soldiers.

2.1 0On July 4, 1776, the Second Continental Congress approved the Declaration of Independence.
Perhaps the most revolutionary aspects of the Declaration were its assumptions that people have
natural rights to life, liberty, and the pursuit of happiness; that governments derive their power from the
consent of the governed; and that people have a right to overthrow oppressive governments.

2.1 Based on their understanding of natural rights and the social contract, as well as their experience
with an oppressive British regime, all of the colonies adopted written constitutions during the
Revolutionary War. Most of these gave great power to their legislatures and restrained the power of the
executive branch.

2.2 At the end of the Revolutionary War, the states had signed the Articles of Confederation, creating a
weak central government with few powers. In this government, each state had one vote and there was
no executive. The Congress had no power to raise revenue and virtually no way to amend the Articles.
The Articles proved to be unworkable because the national government had no way to ensure
compliance by the states with such measures as securing tax revenues.

2.3 General dissatisfaction with the Articles of Confederation prompted the call for a convention at
Philadelphia in 1787. Although the delegates ostensibly convened to amend the Articles, the discussions
soon focused on creating a constitution for a new form of government. The Virginia plan and the New
Jersey plan did not garner widespread support. The Great Compromise offered by Connecticut helped to
break the large-state/small-state disputes dividing the delegates. The Three-Fifths Compromise, which
counted slaves as three-fifths of a person for purposes of representation, was adopted to keep the
Southern states from leaving the union.

2.4 The final version of the Constitution provided for the separation of powers, checks and balances, and
a federal form of government. The principles of separation of powers and checks and balances were
intended to prevent any one branch of the government from becoming too powerful. Each branch of
government needs to cooperate with the other branches for the government to be effective.

2.5 Fears of a strong central government prompted the addition of the Bill of Rights to the Constitution.
The Bill of Rights secured for Americans a wide variety of freedoms, including the freedoms of religion,
speech, and assembly. It was initially applied only to the federal government, but amendments to the
Constitution following the Civil War made it clear that the Bill of Rights would apply to the states as well.

2.6 An amendment to the Constitution may be proposed either by a two-thirds vote in each house of
Congress or by a national convention called by Congress at the request of two-thirds of the state
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legislatures. Ratification can occur either by a positive vote in three-fourths of the legislatures of the
various states or by a positive vote in three-fourths of special conventions called in the states for the
specific purpose of ratifying the proposed amendment. The process for amending the Constitution was
made very difficult to ensure that most of the states and the majority of both houses agree to the
proposed change. Informal methods of constitutional change include congressional legislation,
presidential actions, judicial review, and changing interpretations of the Constitution.
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Selected Resources

Print Resources

Armitage, David. The Declaration of Independence: A Global History (Cambridge, MA: Harvard
University Press, 2007). The author examines the history of the Declaration of Independence and then
looks at its impact on the peoples and governments of other nations.

Bernstein, R. B. The Founding Fathers Reconsidered (New York: Oxford University Press, 2011). The
author, based on extensive research, presents portraits of the Founding Fathers as real people with
flaws, ambitions, rivalries, and ideas of how to build a new nation.

Bilder, Mary Sarah. Madison’s Hand: Revising the Constitutional Convention. (Boston: Harvard
University Press, 2015). Using digital technologies and textual analysis, the author argues that Madison’s
Notes on the 1787 Constitutional Convention are far from objective observations. Her analysis reveals
that Madison revised the Notes to a far greater extent than previously recognized.

Breyer, Stephen G. Active Liberty: Interpreting Our Democratic Constitution (New York: Knopf, 2005).
Supreme Court Justice Stephen Breyer offers his thoughts on the Constitution as a living document. He
argues that the genius of the Constitution rests in the adaptability of its great principles to cope with
current problems.

Hamilton, Alexander, et al. The Federalist: The Famous Papers on the Principles of American
Government. Benjamin F. Wright, ed. (New York: Friedman/Fairfax Publishing, 2002). This is an updated
version of the papers written by Alexander Hamilton, James Madison, and John Jay and published in the
New York Packet in support of the ratification of the Constitution.

Meacham, Jon. Jefferson: The Pursuit of Power (New York: Random House, 2012). Meacham presents a
biography of Jefferson as a premier politician, power broker, strategist, and managerial president
moving the young nation forward.

Media Resources

12 Years a Slave—This 2013 film portrays the true story of Solomon Northup, a free African American
who is kidnapped and sold into slavery in the 1830s.

Good Night and Good Luck—In this 2005 feature film, George Clooney plays the famous journalist
Edward R. Murrow, who works to discredit the tactics of Senator Joseph McCarthy in the 1950s. As
McCarthy tries to ferret out and punish communist sympathizers, Murrow defends aspects of the Bill of
Rights: freedom of press, of speech, and of the right to associate with others.

John Adams—An Emmy award—winning mini-series focuses on John Adams’s role in starting the
Revolutionary War and ends with his actions as the first vice president of the United States. The series
aired in 2008.

Online Resources

Avalon Project—provides digital documents relevant to law, history, and diplomacy, including James
Madison’s notes on the Constitutional Convention debates, taken from his daily journal:
www.yale.edu/lawweb/avalon/
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Emory University School of Law—collects U.S. founding documents, including the Declaration of
Independence, scanned originals of the U.S. Constitution, and the Federalist Papers:
www.law.emory.edu/erd/docs/federalist

FindLaw.com—comprehensive resource for legal information: www.findlaw.com/casecode/state.html

National Constitution Center—offers information on the Constitution, including its history, current
debates over constitutional provisions, and news articles: www.constitutioncenter.org

University of Oklahoma Law Center—houses several U.S. historical documents online:
www.law.ou.edu/hist
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Chapter 3 Introduction

The U.S. Constitution and Federalism guarantees that the 50 states of the United States each retain
rights and powers as well as a unique state culture. A state’s history and culture are often reflected
symbolically in the state flag. This map shows 48 state flags. What symbols are included in your state
flag? Why are they important to your state?

MONTANA

cheda/Shutterstock.com

After reading this chapter you will be able to:

3.1 Define federalism and contrast the federal system of government with the unitary and confederal
systems in explaining where governmental power lies

3.2 Identify two advantages and two disadvantages of the U.S. federal system

3.3 Locate sources of federalism in the U.S. Constitution; using the terms vertical control and
horizontal control, explain how the founders intended federalism and separation of powers to
limit the expansion of national power

3.4 Explain the historical evolution of federalism as a result of the Marshall Court, the Civil War, the
New Deal, civil rights, and federal grant making

3.5 Evaluate immigration policy as a challenge to modern federalism.
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m What if Roe v. Wade Were Overturned?

If the Supreme Court overturned Roe v. Wade, the authority to regulate abortion would fall again to the states.
Before the case, each state decided whether abortion would be legal within its borders. State legislatures made
the laws that covered abortion. Some critics of the constitutional merits of Roe v. Wade have argued that
allowing the Supreme Court to decide the legality of abortion nationwide is undemocratic because the justices
are not elected officials. In contrast, if state legislatures regained the power to create abortion policy, the
resulting laws would more closely reflect the majority opinion of each state’s voters rather than a national
consensus. Researchers find that public opinion regarding abortion has been remarkably stable since the Roe v.
Wade ruling. Since 1975, Gallup has asked “Should abortion be legal in certain circumstances?” In 1975, 54
percent said yes—the same percentage replying in the affirmative in 2015. Most Americans do not want Roe
overturned, but they are willing to put significant restrictions on abortion procedures.

The Possibility of State Bans on Abortion

Simply overturning Roe v. Wade would not make abortion in the United States illegal overnight. In many states,
abortion rights are strongly valued, and the legislatures in those states would not consider measures to ban
abortion or to further restrict access to abortion. Some states have laws that would protect abortion rights even
if Roe v. Wade were overturned. Access to abortions would likely continue in the West Coast states and in much
of the Northeast. In much of the South and the Midwest, however, abortion could be seriously restricted or
even banned.

State Challenges to Roe v. Wade

Texas is the latest state to adopt more stringent regulations on abortion. A statute signed into law by Governor
Rick Perry in 2013 includes a ban on abortion procedures at 20 weeks post-fertilization and articulates a
compelling state interest to protect fetuses from pain. The law requires that a doctor who performs abortions
have admitting privileges at a nearby hospital and mandates that clinics meet the same standards as other
surgical health-care facilities in the state. This last provision has cut the number of clinics providing abortion
services in half, with more likely to close because they cannot meet the criteria for surgical centers under the
law, leaving only six in the state. Opposition to the bill came from some within the Texas legislature. Wendy
Davis filibustered the bill in an attempt to delay a vote long enough for the legislative session to end. Governor
Perry called a second special session, and the bill passed. Ultimately, the Supreme Court ruled (5-3) that the
Texas law imposed an unlawful burden on a woman seeking an abortion.

On February 13, 2016, Justice Antonin Scalia, a stalwart conservative and opponent of abortion rights, passed
away. Republicans in the Senate vowed not to hold confirmation hearings on anyone President Obama
nominated, arguing that the choice should be left to the next president. Regardless of the composition of the
Supreme Court, the primary holding in Roe is vulnerable due to restrictions imposed by the states. In 2015
alone, states enacted 57 restrictions on abortions, according to the Guttmacher Institute. Under the Affordable
Care Act, no private insurer is required to cover abortion services aside from the exceptions permissible under
the Hyde Amendment, which restricts federal funding for abortions of pregnancy resulting from incest and rape.
As access to legal abortion is restricted, there is evidence that women will find other ways to terminate an
unwanted pregnancy. There were more than 700,000 Google searches looking into self-induced abortions in
2015. “This demand is concentrated in the areas where it is most difficult to get an abortion, and it has closely
tracked the recent state-level crackdowns on abortion.” The state of Mississippi has one abortion clinic and the
highest rate of Google searches for self-induced abortions.*

61 Seth Stephens-Davidowitz, “The Return of the DIY Abortion,” The New York Times, March 5, 2016.
www.nytimes.com/2016/03/06/opinion/sunday/the-return-of-the-diy-abortion.html
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For Critical Analysis

1. Why do you think that abortion remains a contentious topic more than 40 years after the Roe v. Wade
decision? Whose interests are states protecting by restricting access to abortion?

2. Would you prefer a federal standard apply for abortion rights, or would you prefer states to decide?
Explain your choice.

The United States is, as the name implies, a union of states. Unlike in many other nations, the national
government does not have all of the authority in the system; rights and powers are reserved to the
states by the Tenth Amendment. But the situation is even more complicated because there are more
than 89,000 separate governmental units in the United States (see Table 3-1). Distributing authority
across multiple levels and throughout many units of government is one of the ways the power of
government over individuals is limited, although you can see how it might be interpreted differently.

Table 3-1: With more than 89,000 separate governmental units in the United States
today, it is no wonder that intergovernmental relations in this country are so
complicated. Actually, the number of school districts has decreased over time, but
the number of special districts created for single purposes, such as flood control, has
increased from only about 8,000 during World War Il to more than 37,000 today.

Federal government 1
State governments 50
Local governments 89476
Counties 3033
Municipalities (mainly cities or towns) 19492
Townships (less extensive powers) 16519
Special districts (water, sewer, and soon) @ 37381
School districts 13051
TOTAL UNITS 89527

Visitors from France or Spain are often awestruck by the complexity of our system of government.
Consider that a criminal action can be defined by state law, national law, or both. Thus, a criminal
suspect can be prosecuted in the state court system or in the federal court system (or both). Think about
a routine task such as getting a driver’s license. Each state has separate requirements for the driving
test, the written test, the number of years between renewals, and the cost for the license. In 2005,
Congress passed the REAL ID Act requiring states to include a specified set of information on the license
so that it can be used as an identity card for travel and entrance to secure facilities, but the act was
opposed by several states that insisted on maintaining their own requirements. If the licenses issued by
those states do not meet the new requirements, the IDs will not be accepted at airports for travel
starting October 1, 2020. The U.S. Department of Homeland Security has adjusted the implementation
plan several times and granted states extensions in meeting the requirements. The U.S. Department of
Homeland Security reported that 41 states and the District of Columbia were complying by January 1,
2016. Opposition to creating a national identity card remains strong across the political spectrum.



Page |90
Chapter 3 Federalism

Relations between central governments and local units are structured in various ways around the world.
Federalism is one of these ways. Understanding federalism and how it differs from other forms of
government is important to understanding the American political system. The impact of policies on the
individual would be substantially different if we did not have a federal form of government in which
governmental authority is divided between the central government and various subunits.

3-1 Three Systems of Government

3.1 - Define federalism and contrast the federal system of government with the unitary and
confederal systems in explaining where governmental power lies.

Today, there are 196 independent nations in the world. Each of these countries has its own system of
government. Relations between central governments and local units typically fit one of three models:

1) the unitary system,
2) the confederal system, or
3) the federal system.

A unitary system of government assigns ultimate governmental authority to the national, or central,
government; subnational governments exercise only the powers the central government chooses to
delegate. The central government can also withdraw powers previously delegated to local or regional
governments. American colonists lived under Great Britain’s unitary system, and this experience no
doubt contributed to their fear of re-creating an unchecked centralized power. The majority of countries
today operate under a unitary form of government.

You were introduced to the elements of a confederal system of government in Chapter 2, when we
examined the Articles of Confederation. A confederation is the opposite of a unitary governing system. It
is a league of independent states in which a central government or administration handles only those
matters of common concern expressly delegated to it by the member states. The central government
has no ability to make laws directly applicable to member states unless the members explicitly support
such laws. The United States under the Articles of Confederation was a confederal system. Very few
examples of confederal systems are found today; however, Switzerland

is one modern example.

According to the U.S.
Census, there were
89,055 units of
government in 2016, a
significant decline from
1942, when there were
155,116 governmental
bodies.

The federal system lies between the unitary and confederal forms of
government. In a federal system, authority is divided, usually by a
written constitution, between a central government and regional, or
subdivisional, governments (often called constituent governments). The
central government and the constituent governments both act directly
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on the people through laws and through the actions of elected and appointed governmental officials.
Within each government’s sphere of authority, in theory, each is supreme. Thus, a federal system differs
sharply from a unitary one, in which the central government is supreme, and the constituent
governments derive their authority from it. Australia, Brazil, Canada, Germany, India, and Mexico are
examples of other nations with federal systems (see Figure 3-1-1 for a comparison of the three systems).

Figure 3-1-1: In a unitary system, power flows from the central government to the local and state governments. In a
confederal system, power flows in the opposite direction—from the state governments to the central government. In a
federal system, the flow of power
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3-2 Why Federalism?

- Identify two advantages and two disadvantages of the U.S. Federal system

How best to distribute power in the new government was a question that consumed the founders. Too
much power concentrated in any one place posed an unacceptable risk to liberty, but the experience of
too little coordinated authority under the Articles of Confederation was sobering. Although not
everyone agreed, federalism provided a means to ensure stability while empowering the states to
govern in areas closest to the everyday lives of citizens.

At the Constitutional Convention in Philadelphia, advocates of a strong national government debated
states’ rights proponents. This debate continued throughout the ratifying conventions in several states.
The resulting federal system was therefore one of many compromises.®> Supporters of the new
Constitution were political pragmatists—they realized that without a federal arrangement, the new
Constitution would not be ratified. Federalism retained state traditions and local power while
establishing a strong national government capable of handling common problem:s.

52 For a contemporary interpretation of this compromise and how the division of power between the national government and
the states has changed, see Edward A. Purcell, Originalism, Federalism and the American Constitutional Enterprise: A Historical
Inquiry (New Haven, CT: Yale University Press, 2007).
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Even if colonial leaders had agreed on the desirability of a unitary system, size and regional isolation
would have made such a system difficult in practice. At the time of the Constitutional Convention, the
13 colonies were much larger geographically than England or France. Slow travel and communication
contributed to the feeling of isolation in many regions within the colonies. It could take several weeks
for all of the colonies to be informed about a particular political decision. A federal form of government
that delegates certain functions to the states or provinces made sense. Finally, federalism brings
government closer to the people. Not only can local or state governments adopt policies that speak
specifically to local or regional needs, the people in those communities have more immediate access to
public officials. Alexis de Tocqueville marveled at the stability of public life in America. Government
authority shared between the central government and the many states allows the people to exert direct
influence over political decisions and indeed to seek political office themselves. There are more than
500,000 elected positions in the United States, and 96 percent of those are at the state or local level.®

Benefits for the United States

In the United States, federalism has yielded many benefits. State governments long have been a training
ground for future national leaders. Many presidents first made their political mark as governors. The
states have been testing grounds for new government initiatives. As U.S. Supreme Court Justice Louis
Brandeis once observed: “It is one of the happy incidents of the federal system that a single courageous
state may, if its citizens choose, serve as a laboratory and try novel social and economic experiments
without risk to the rest of the country.”®*

Examples of programs pioneered at the state level include unemployment compensation, begun in
Wisconsin, and air pollution control, initiated in California. Statewide health-care plans pioneered in
Hawaii and Massachusetts provided models for the Affordable Care Act. Today, states are experimenting
with policies initiating education reforms, legalizing recreational marijuana use, and implementing
environmental protection measures. States in the West are highly attuned to water politics and drought
conditions that affect local economies. The states have employed a variety of different strategies for

dealing with the recession and home
mortgage crisis—both national problems  Figure 3-2-1: States with No Income Tax and No Sales Tax
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83 Christopher R. Berry and Jacob E. Gersen. June 2007. “The Fiscal Consequences of Electoral Institutions.” The Law School, The
University of Chicago, The Chicago Working Paper Series Index. www.law.uchicago.edu/Lawecon/index.htm|
64 New State Ice Co. v. Liebmann, 285 U.S. 262 (1932).
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Allowance for Many Political Subcultures

The American way of life is characterized by many political subcultures, which divide along the lines of
race and ethnic origin, region, wealth, education, and the influence of religion. Regions of the country
trend toward conservative or liberal politics, depending on the relative balance of these influences.
When the Constitution was written, the diversity of the 13 “states” was seen as an obstacle to the
survival of the nation. How could the large, rural, slaveholding states ever coexist with states where
slavery was illegal? What would prevent a coalition of the larger states from imposing unfair laws on
smaller states and minority groups? In Federalist Papers #51, Madison argued that adopting a federal
system would protect the people from the absolute power of the national government and the will of an
unjust majority. He put it this way:

In the compound republic of America, the power surrendered by the people is first
divided between two distinct governments, and then the portion allotted to each
subdivided among distinct and separate departments. Hence a double security arises
to the rights of the people. The different governments will control each other, at the
same time that each will be controlled by itself.

Had the United States developed into a unitary system, various political subcultures certainly would
have been less able to influence government behavior than they have been, and continue to, in our
federal system. It is also quite possible that the nation would not have survived, because flourishing
political subcultures contribute to the overall political stability of the nation. Lindsey Graham, the
conservative Republican senator from South Carolina, for example, would likely be unelectable in New
York. Political subcultures both reflect and contribute to the overall diversity of the United States.

Political scientist Daniel Elazar claimed that one of federalism’s greatest virtues is that it encourages the
development of distinct political subcultures. These political subcultures reflect differing demands and
preferences for government. Federalism, he argues, allows for “a unique combination of governmental
strength, political flexibility, and individual liberty.”% The existence of political subcultures allows a
wider variety of interests to influence government. As a result, political subcultures have proven
instrumental in driving reform even at the national level, as shown by the differing state approaches to
such issues as same-sex marriage, gun laws, and marijuana policy. Handgun regulation runs the gamut
from forbidding the ownership of handguns in the city of Chicago to allowing the open carrying of
weapons in the state of Virginia. Hawaii limits the sale of cigarettes to those 21 and older. In 2014,
Colorado and Washington became the first states in the country to enact a state-legal system of
marijuana cultivation and sales to adults 21 years of age and older. Alaska and Oregon have also
adopted laws allowing recreational marijuana. Twenty-three states allow legal use of marijuana for
medical purposes under a variety of restrictions and regulations.

Arguments against Federalism

Some see federalism as a way for powerful state and local interests to block progress and to impede
national plans. Smaller political units are more likely to be dominated by a single political interest or
group, and at times in our history this influence has limited rights for minority groups. (This was

85 Daniel Elazar, American Federalism: A View from the States, 2nd ed. (New York: Crowell, 1972).
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essentially the argument that Madison put forth in Federalist Papers

#10) Alternatively, progressive dominant factions in states have

pressured the national government for change in many areas, such as The state of Alaska is 429
the environment, same-sex marriage, and nutrition labels on food. times larger than the
state of Rhode Island, but
Rhode Island’s population
is larger than Alaska’s.

Critics of federalism also argue that too many Americans suffer as a
result of the inequalities that exist across the states. Individual states
differ markedly in educational spending and achievement, crime and
crime prevention, and even the safety of their buildings. States also
differ considerably on women’s rights, specifically regarding support for equal pay and free access to
safe, legal abortion. Not surprisingly, these critics argue for increased federal legislation and oversight.
This involves creating national educational standards, national building code standards, national
expenditure minimums for crime control, and so on. The Affordable Care Act expanded the number of
people who qualify for Medicaid. Typically, the federal government only covers about half of the cost of
Medicaid, but under the new health-care law the federal government agreed to cover the full cost for
the first three years. Under the law, all states were initially required to expand Medicaid coverage under
threat of losing the federal contribution for all Medicaid. The Supreme Court ruled that the states could
not be coerced to participate and thus Medicaid expansion became optional; around half of the states
opted out.® In those states, the income cutoff to be eligible for Medicaid is generally much lower than

what was set in the Affordable Care
Act, so fewer people will qualify. Many Image 3-2-1: Budtender Rob Johnston helps a customer on the first day of

. legal recreational marijuana sales in Denver, Colorado, January 1, 2014.
of the states choosing not to take the

federal money to expand Medicaid are
led by Republican governors who
oppose the Affordable Care Act.

Others see dangers in the expansion of
national powers at the expense of the
states. President Ronald Reagan
(served 1981-1989) said, “The
Founding Fathers saw the federalist
system as constructed something like a
masonry wall. The States are the
bricks, the national government is the
mortar ... Unfortunately, over the
years, many people have increasingly
come to believe that Washington is the whole wal
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56 Ngtional Federation of Independent Business v. Sebelius, 567 U.S. (2012), 183 L. Ed. 2d 450, 132 S.Ct. 2566.

57 Text of the address by the president to the National Conference of State Legislatures, Atlanta, Georgia (Washington, DC: The
White House, Office of the Press Secretary, July 30, 1981), as quoted in Edward Millican, One United People: The Federalist
Papers and the National Idea (Lexington, KY: The University Press of Kentucky, 1990).
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3-3 The Constitutional Basis for American Federalism

3.3 - Locate the sources of federalism in the U.S. Constitution; using the terms vertical control and
horizontal control, explain how the founders intended federalism and separation of powers to limit
the expansion of national power.

The term federal system is not found in the U.S. Constitution. Nor is it possible to find a systematic
division of governmental authority between the national and state governments in that document.
Rather, the Constitution sets out different types of powers. These powers can be classified as

1) the powers of the national government,
2) the powers of the states, and
3) prohibited powers.

The Constitution also makes it clear that if a state or local law conflicts with a national law, the national
law will prevail.

The powers delegated to the national government include both expressed and implied powers, as well
as the special category of inherent powers. Most of the powers expressly delegated to the national
government are found in Article |, Section 8, of the Constitution. These enumerated powers include
coining money, setting standards for weights and measures, making uniform naturalization laws,
admitting new states, establishing post offices, and declaring war. Another important enumerated
power is the power to regulate commerce among the states—a topic we deal with later in this chapter.

The Necessary and Proper Clause

The implied powers of the national government are also based on Article I, Section 8, which states that
Congress shall have the power

[t]lo make all Laws which shall be necessary and proper for carrying into Execution the
foregoing Powers, and all other Powers vested by this Constitution in the Government
of the United States, or in any Department or Officer thereof.

This clause is sometimes called the elastic clause, or necessary and proper clause, because it provides
flexibility to the U.S. constitutional system. It gives Congress all of those powers that can be reasonably
inferred but that are not expressly stated in the brief wording of the Constitution. The clause was first

used in the Supreme Court decision of McCulloch v. Maryland (discussed later in this chapter) to develop
the concept of implied powers.® Through this concept, the national government has succeeded in
strengthening the scope of its authority to meet the numerous problems that the framers of the
Constitution did not, and could not, anticipate.

68 4 Wheaton 316 (1819).
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Inherent Powers

A special category of national powers that is not implied by the necessary and proper clause includes the
inherent powers of the national government. These powers derive from the fact that the United States
is a sovereign power among nations, and so its national government must be the only government that
deals with other nations. Under international law, it is assumed that all nation-states, regardless of their
size or power, have an inherent right to ensure their own survival. To do this, each nation must have the
ability to act in its own interest among and with the community of nations.

Note that no specific clause in the Constitution says anything about the acquisition of additional land.
Nonetheless, through inherent powers, the federal government made the Louisiana Purchase in 1803
and then went on to acquire Florida, Texas, Oregon, Alaska, Hawaii, and other lands. The United States
grew from a mere 13 states to 50 states, plus several “territories.”

The national government has these inherent powers whether or not they have been enumerated in the
Constitution. Some constitutional scholars categorize inherent powers as a third type of power,
completely distinct from the delegated powers (both expressed and implied) of the national
government.

The Tenth Amendment states that the powers not delegated to the United States by the Constitution,
nor prohibited by it to the states, are reserved to the states or to the people. These are the reserved
powers that the national government cannot deny to the states. States had all the power when the
Constitution was written, so it is not surprising that these reserved powers are not more clearly
specified, but it does lead to questions about whether a certain power is delegated to the national
government or reserved to the states. State powers include each state’s right to regulate commerce
within its borders and to provide for a state militia. States also have the reserved power to make laws on
all matters not prohibited to the states by the U.S. Constitution or state constitutions and not expressly,
or by implication, delegated to the national government. Furthermore, the states have police power—
the authority to legislate for the protection of the health, morals, safety, and welfare of the people.
Their police power enables states to pass laws governing such activities as crimes, marriage, contracts,
education, intrastate transportation, and land use.

The ambiguity of the Tenth Amendment has allowed the reserved powers of the states to be defined
differently at different times in our history. When widespread support for increased regulation by the
national government exists, the Tenth Amendment tends to recede into the background. When the tide
turns the other way (in favor of states’ rights), the Tenth Amendment is resurrected to justify arguments
supporting increased states’ rights. The current climate, reflected in Congress and in decisions rendered
by the U.S. Supreme Court, favors state prerogatives.
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LRGN TSR  Flint, Michigan’s Poisoned Water: A Failure at Every Level

“I'm sorry, and | will fix it,” Republican Governor Rick Snyder said in his 2016 State of the Union
address. “No citizen of this great state should endure this kind of catastrophe. Government failed
you—federal, state, and local leaders—by breaking the trust you place in us.”®°

Flint, Michigan, is a city of fewer than 100,000 people located an hour north of Detroit where more
than 40 percent of residents live below the poverty line. Filmmaker and Flint native Michael Moore
first directed the nation’s attention to Flint in the 1989 documentary Roger & Me, a stark portrait of a
city abandoned as the auto industry moved jobs elsewhere. A majority (56 percent) of Flint’s
residents are African American.

From 2011 to 2015 Flint was in state receivership, its finances controlled by a series of four
emergency managers appointed by Governor Rick Snyder. In an effort to save money while a new
water pipeline was built, Flint’s water supply was switched from Lake Huron, provided by Detroit’s
water utility, to the Flint River. State officials estimated the 2014 water switch would save $5 million
over two years. In executing the switch, corrosion-control chemicals were not added to Flint’s water
supply. Flint River water corroded the city’s pipes, allowing lead and other toxins to enter the city’s
water supply. A chain of subsequent decisions at the state and federal levels contributed to the
current public health crisis. According to The Detroit News, “The state Department of Environmental
Quality failed to ensure the chemicals were added, the federal Environmental Protection Agency
didn’t alert the public when an employee first raised a red flag.””®

Flint residents noticed a difference in their water quality almost immediately after its source changed
to the Flint River. The water was brown, smelled like rotten eggs, and tasted bad. People complained
of rashes and hair loss, but local and state officials repeatedly assured them that the water was safe
to use despite repeated boil advisories and advice to filter the water. LeeAnne Walters, a mother of
four, was among the first Flint residents to contact public officials when her four-year old twins
developed skin rashes and family members’ hair fell out. She complained to city leaders, joining other
residents describing vision and memory problems. Her pediatrician warned her not to let her kids
consume the water. When city officials finally tested her water months later, they measured lead
levels at 400 parts per billion. There is no safe level of lead in drinking water; the maximum allowed
by law is 15 parts per billion.

89 Julie Bosman and Mitch Smith, “Governor Rick Snyder of Michigan Apologizes in Flint Water Crisis,” The New York Times,
January 19, 2016. www.nytimes.com/2016/01/20/us/obama-set-to-meet-with-mayor-of-flint-about-water-crisis.html

70 jonathan Oosting, Jim Lynch, and Chad Livengood, “Disaster Warning Preceded Flint Water Switch,” The Detroit News, March
11, 2016. www.detroitnews.com/story/news/politics/2016/03/10/disaster-warning-preceded-flint-water-switch/81629048/
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Image 3-3-1: LeeAnne Walters, the Flint resident who first alerted
officials to the water contamination, holds samples of lead-
contaminated brown water drawn from her household faucet.

Walters had also contacted the federal Environmental Protection Agency (EPA). Miguel Del Toral, a
groundwater and drinking-water regulations manager for the EPA’s Midwest division, reviewed the
evidence and wrote an interim report arguing that the agency should take over Flint’s water
management. In emails released in the investigation, Del Toral is characterized by state officials as a
“rogue” employee. However, Del Toral referred Walters to Marc Edwards, a civil engineering
professor at Virginia Tech who studies corrosion and lead. Accompanied by student researchers,
Professor Edwards travelled to Flint to conduct more tests. He found that Flint’s tap water was 19
times more corrosive than Detroit’s and estimated that one in six Flint households had lead exposures
higher than the threshold required for the EPA to take official action.

The consequences of lead exposure to children and pregnant women are severe, and the neurological
and behavioral effects are believed to be irreversible. “A child with lead poisoning presents with
nothing. They are completely asymptomatic,” says Mona Hanna-Attisha, director of the pediatric
residency program at Hurley Children’s Hospital at Michigan State University. “But in five years
there’s an increased likelihood that the kid’s going to need special-education services. In ten years,
there’s an increased likelihood that the kid’s going to have ADHD, mental health issues, and behavior
issues. And in twenty years, it’s going to be a problem with the criminal justice system.””*

For residents of Flint, who are still billed monthly by the city for their toxic water, daily life has
become about finding clean water for cooking, bathing, and drinking. National attention has filled
warehouses with bottled water, but Flint's mayor Karen Weaver estimates it could cost anywhere
from $60 million to $1.5 billion to replace the 500 miles of underground, lead-leaching pipes.
President Obama declared a state of emergency in early January 2016, authorizing the Federal
Emergency Management Agency (FEMA) to coordinate all disaster relief efforts, including S5 million
in federal aid to provide water and filters to residents for up to 90 days. Governor Rick Snyder had
sought a major disaster declaration, thereby freeing up more federal aid (his request was for $96
million to be expedited), but Flint’s crisis does not qualify—it is a manmade disaster. Michael Moore
has labeled Flint “Governor Snyder’s Katrina” in a reference to the disastrously slow state and federal
response to the human crisis in New Orleans following Hurricane Katrina in 2005. Democratic
candidate for president Bernie Sanders called on Governor Snyder to resign; several recall petitions
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are underway. In May 2016, President Obama visited Flint to reassure residents of local, state, and
federal cooperation in addressing the problem. He drank a glass of filtered Flint tap water.

For Critical Analysis

1. Atall levels of government, public officials ignored citizen complaints about Flint’s water
quality. What factors do you think contributed to this lack of responsiveness by government?
Why was government reactive rather than proactive in protecting Flint’s water supply?

2. Flintis only one of potentially hundreds of U.S. communities with aging public infrastructure,
including pipes, roads, bridges, and waterways. How can local, state, and federal
governments work together to maintain our infrastructure? Who should incur the costs for
repairs? How should projects be prioritized?

3. Is access to clean water a commodity (something to be purchased) or a basic right? How does
your answer to this question shape your responses to questions 1 and 2?

In certain areas, the state’s share concurrent powers not specifically Under Article I, Section
listed in the Constitution with the national government. An example is 10, of the Constitution, no
the power to tax. The types of taxation are divided between the levels state is allowed to enter
of government. For example, states may not levy a tariff (a set of taxes into any treaty, alliance,

on imported goods); only the national government may do this. Neither | 4 confederation.
government may tax the facilities of the other. If the state governments

did not have the power to tax, they could not operate independent of

the federal government.

Other concurrent powers include the power to borrow funds, to establish courts, and to charter banks
and corporations. To a limited extent, the national government exercises police power, and to the
extent that it does, police power is also a concurrent power. Concurrent powers exercised by the states
are normally limited to the geographic area of each state and to those functions not granted by the
Constitution exclusively to the national government (such as the coinage of money and the negotiation
of treaties).

The Constitution prohibits or denies several powers to the national government. The national
government may not impose taxes on goods sold to other countries (exports). Moreover, any power not
granted expressly or implicitly to the federal government by the Constitution is prohibited to it. The
states are also denied certain powers. No state is allowed to enter into a treaty on its own with another
country.

The supremacy of the national constitution over subnational laws and actions is established in the
supremacy clause of the Constitution. The supremacy clause (Article VI, Clause 2) states the following:

71 Susan Cosier, “Unleaded Please” one Earth, November 2015. http://www.onearth.org/earthwire/flint-michigan-lead-tap-water
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This Constitution, and the Laws of the United States which shall be made in
Pursuance thereof; and all Treaties made ... under the Authority of the United States,
shall be the supreme Law of the Land; and the Judges in every State shall be bound
thereby, any Thing in the Constitution or Laws of any State to the Contrary
notwithstanding.

In other words, states cannot use their reserved or concurrent powers to prevent or undermine national
policies. All national and state officers, including judges, are bound by oath to support the Constitution.
Hence, any legitimate exercise of national governmental power supersedes any conflicting state
action.” Of course, deciding whether a conflict actually exists is a judicial matter, as shown in the case of
McCulloch v. Maryland.

National government legislation in a concurrent area is said to preempt (take precedence over)
conflicting state or local laws or regulations in that area. One of the ways in which the national
government has extended its powers is through the preemption of state and local laws by national
legislation. In the first decade of the twentieth century, fewer than 20 national laws preempted laws and
regulations issued by state and local governments. By the beginning of the twenty-first century, the
number had risen to nearly 120.

Some political scientists believe that national supremacy is critical for the longevity and smooth
functioning of a federal system. Nonetheless, the application of this principle has been a continuous
source of conflict. The most extreme example of this conflict was the Civil War.

Recall from Chapter 2 that one of the goals of the founders was to prevent the national government
from becoming too powerful. For that reason, they divided the government into three branches:
legislative, executive, and judicial. They also created a system of checks and balances that allowed each
branch to check the actions of the others. Separation of powers functions as a horizontal control when
branches of government on the same level (state or national) check one another against the expansion
of power. Federalism is also an important form of checks and balances, and it is known as a vertical
control because the checks and balances involve power-sharing relationships between the states and
the national government.

For example, the reserved powers of the states act as a check on the national government. Additionally,
the states’ interests are represented in the national legislature (Congress), and the citizens of the
various states determine who will head the executive branch (the presidency). Finally, national
programs and policies are administered by the states. This gives the states considerable control over the
ultimate shape of those programs and policies. For example, the states are playing a major role in
implementing the Affordable Care Act.

The national government, in turn, can check state policies by exercising its constitutional powers under
the clauses just discussed, as well as under the commerce clause (to be examined later). Furthermore,

72 An example of this is President Dwight Eisenhower’s disciplining of Arkansas Governor Orval Faubus in 1957 by federalizing
the National Guard to enforce the court-ordered desegregation of Little Rock High School.
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the national government can influence state policies indirectly through federal grants or the federal
budget process.

So far, we have examined only the relationship between central and stat governmental units. The states,
however, have constant commercial, social, and other dealings among themselves. The U.S. Constitution
imposes certain “rules of the road” on interstate relations. These rules have prevented any one state
from setting itself apart from the other states. The three most important clauses governing interstate
relations in the Constitution, all derived from the Articles of Confederation, require each state to do the
following:

e Give full faith and credit to every other state’s public acts, records, and judicial proceedings
(Article IV, Section 1).

e Extend to every other state’s citizens the privileges and immunities of its own citizens (Article IV,
Section 2).

e Agree to return persons who are fleeing from justice in another state back to their home state
when requested to do so (Article IV, Section 2).

The Full Faith and Credit Clause

This provision of the Constitution protects the rights of citizens as they move from state to state. It
provides that “full faith and credit shall be given in each State to the public Acts, Records and judicial
Proceedings of every other State.” This clause applies only to civil matters. It ensures that rights
established under deeds, wills, contracts, and the like will be honored by any other state. It also ensures
that any judicial decision with respect to such property rights will be honored, as well as enforced, in all
states. The full faith and credit clause has contributed to the unity of American citizens, particularly as
we have become a more mobile society. Prior to the Supreme Court’s ruling in Obergefell v. Hodges
(2015),” marriage between persons of the same sex was legal in some states but not others; same-sex
couples residing in states where gay marriage was legal were eligible for all of the federal rights and
benefits accruing to any other married persons.” In Obergefell, the Supreme Court held that the
Fourteenth Amendment requires a state to license a marriage between two people of the same sex and
to recognize a marriage between two people of the same sex when their marriage was lawfully licensed
and performed out of state.

Privileges and Immunities

Privileges and immunities are defined as special rights and exceptions provided by law. Under Article 1V,
“The Citizens of each State shall be entitled to all Privileges and Immunities of Citizens in the several
States.” This clause indicates that states are obligated to extend to citizens of other states protection of
the laws, the right to work, access to courts, and other privileges they grant their own citizens. If you are

a student from lowa attending college in Ohio, you have the same rights as Ohioans to protest a traffic
ticket, to buy a car, to hold a job, and to travel freely throughout the state.

73 Obergefell v. Hodges, 576 (2015).
74 United States v. Windsor, 570 U.S. (2013).
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Interstate Extradition

The Constitution clearly addressed the issue of how states should cooperate in catching criminals.
Article 1V, Section 2, states that

“[a] person charged in any State with Treason, Felony, or another Crime who shall
flee from Justice and be found in another State, shall on Demand of the executive
Authority of the State from which he fled, be delivered up, to be removed to the State
having jurisdiction of the Crime.”

Although the language is clear, a federal judge will not order such an action. It is the moral duty of the
governor to extradite the accused. From time to time, the governor of a state may refuse to do so,
either because he or she does not believe in capital punishment, which might be ordered upon
conviction, or because the accused has lived a law-abiding life for many years outside the state in which
the crime was committed.

Additionally, states may enter into agreements called interstate compacts, if consented to by Congress.
In reality, congressional consent is necessary only if such a compact increases the power of the
contracting states relative to other states (or to the national government). Typical examples of
interstate compacts are the establishment of the Port Authority of New York and New Jersey by an
interstate compact between those two states in 1921 and the regulation of the production of crude oil
and natural gas by the Interstate Oil and Gas Compact of 1935. Regional compacts between states on
higher education, climate change, and economic development exist to promote collaboration and to
provide resources for innovation. Compacts allow states to work together to address challenges that
cross state boundaries. A slightly different form of collaboration can be found in the Common Core State
Standards Initiative. The initiative is sponsored by the National Governors Association and the Council of
Chief State School Officers, two organizations with a vested interest in raising the quality of educational
outcomes. Members of the Common Core State Standards Initiative have agreed to adopt consistent
education standards in the areas of math and English language arts to ensure that students are prepared
for college or careers no later than the end of high school. Not everyone agrees with this coordinated
approach. South Carolina Governor Nikki Haley, for example, argued her state should not “relinquish
control of education to the federal government; neither should we cede it to the consensus of other
states.””® South Carolina adopted the Common Core State Standards in 2010, but withdrew from the
compact in 2014. Four states never adopted the Common Core State Standards.

Beyund Our Borders Federalism, Fracking, and European Energy Independence

In the United States, the Constitution defines the federal system by laying out the division of powers
and authority between the 50 states and the national government. The European Union (EU) is an
economic and political union of member states. In many ways, although the subgovernments are not
contained within one nation, the EU functions as a federalist system. Energy independence is a goal
for both the United States and the European Union. Just as the United States is dependent on foreign
oil for about 40 percent of its supply, much of Europe relies on Russian natural gas that flows through

75 Stephanie Banchero “School-Standards Pushback,” The Wall Street Journal, May 8, 2012.
www.wsj.com/news/articles/SB10001424052702303630404577390431072241906
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pipelines in Ukraine. Global conflict or unrest in the countries that provide oil and gas threaten energy
supplies and motivate political leaders to look for alternative sources of energy.

Hydraulic fracturing, popularly known as “fracking,” is a drilling process designed to extract natural
gas from shale rock layers deep within the earth. Water, sand, and chemicals are injected into the
rock at high pressure, allowing the gas to flow out to the head of the well. Horizontal drilling
techniques allow oil and gas companies to extract natural gas without necessarily disturbing
communities at the surface. Royalty payments from gas companies that extract shale gas have been
an economic boom to many rural communities in the Midwest. The increased supply of gas derived
from shale has increased the nation’s energy security, but not without cost and controversy.

Environmentalists note that fracking uses huge amounts of water that must be transported to the
fracking site at significant environmental cost. Potentially carcinogenic chemicals used may escape
during the process and contaminate groundwater sources around the fracking site. Methane and
other gases are released in the process and contribute to smog and climate change. Finally, fracking
may lead to an increase in earthquakes. State legislators and regulators want to protect the
environment and public health, but they also recognize the benefits from the revenue the industry
brings to state and local economies. Most natural gas—producing states have some form of severance
tax that is imposed on resources removed from the ground. The National Council of State Legislatures
(NCSL) estimated state revenue as a result of taxes on the oil and gas industry at $18.6 billion.

Fracking is much more prevalent in the United States than in European states. Many Europeans
regard the economic boom produced by fracking with trepidation. U.S. natural gas prices, however,
have fallen to as little as a quarter of those in Europe as a result of shale gas. The 2014 conflict in
Ukraine refocused attention on energy security. When Russia cut off the supply of natural gas to
Ukraine in 2006 and 2009, prices rose throughout the EU. Yet, efforts to develop shale gas industries
have proceeded slowly; there is no commercial shale gas production anywhere in Europe today.
Poland, the European country that has been most active in shale gas, has only drilled about 50
exploratory wells to date. Environmental concerns are only part of the explanation. In the United
States, property holders own the rights to the minerals under their property, whereas in Europe the
subsoil is the property of the state. There is no individual economic incentive for European

landowners to promote fracking.
Image 3-3-2: A protester blocks access to a drilling site in
southern England as part of a campaign against the controversial
“fracking” process used in shale gas exploration.
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For Critical Analysis

1. All nations have an interest in promoting security through energy independence. How might
EU members overcome the lack of individual economic incentives to promote shale gas
exploration or continued exploration of other forms of renewable energy?

2. How can nations balance the serious environmental concerns associated with fracking with
the need to produce a greater share of their energy supply? Are regulations and policies in
this area best handled by states or by the central government? Explain.

3-4 Defining Constitutional Powers—The Early Years

3.4 - Explain the historical evolution of federalism as a result of the Marshall Court, the Civil War, the
New Deal, civil rights, and federal grant making.

To be effective and to endure, constitutional language must have some degree of ambiguity. Certainly,
the powers delegated to the national government and the powers reserved to the states contain
elements of ambiguity, thus leaving the door open for different interpretations of federalism. Disputes
over the boundaries of national versus state powers have characterized this nation from the beginning.
In the early 1800s, the most significant disputes arose over differing interpretations of the implied
powers of the national government under the necessary and proper clause and over the respective
powers of the national government and the states to regulate commerce.

Although political bodies at all levels of government play important roles in the process of settling such
disputes, ultimately the Supreme Court casts the final vote. From 1801 to 1835, the Supreme Court was
headed by Chief Justice John Marshall, a Federalist who advocated a strong central government. Two
cases decided by the Marshall Court are considered milestones in defining the boundaries between
federal and state power: McCulloch v. Maryland’® and Gibbons v. Ogden.””

Nowhere in the U.S. Constitution does it state that Congress has the power to create a national bank,
although it does have the express power to regulate currency. Twice in the history of the nation
Congress has chartered banks—the First and Second Banks of the United States—and provided part of
their initial capital; thus, they were national banks. The government of Maryland, which intended to
regulate its own banks and did not want competition from a national bank, imposed a tax on the Second
Bank’s Baltimore branch in an attempt to put that branch out of business. The branch’s cashier, James
William McCulloch, refused to pay the Maryland tax. When Maryland took McCulloch to its state court,
the state of Maryland won. The national government appealed the case to the Supreme Court.

76 4 Wheaton 316 (1819).
77 9 Wheaton 1 (1824).
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The Constitutional Questions

The questions before the Supreme Court were of monumental proportions. The very heart of national
power under the Constitution, as well as the relationship between the national government and the
states, was at issue. Congress has the authority to make all laws that are “necessary and proper” for the
execution of Congress’s expressed powers. Strict Constitution constructionists looked at the word
necessary and contended that the national government had only those powers indispensable to the
exercise of its designated powers. To them, chartering a bank and contributing capital to it were not
necessary, for example, to coin money and regulate its value.

Loose constructionists disagreed. They believed that the word necessary could not be looked at in its
strictest sense. As Alexander Hamilton once said, “It is essential to the being of the national government
that so erroneous a conception of the meaning of the word necessary be exploded.” The important
issue was, if the national bank was constitutional, could the state tax it?

Marshall’s Decision

Three days after hearing the case, Chief Justice John Marshall
announced the Court’s decision. It is true, Marshall said, that Congress’s | The Liberty Bell cracked

power to establish a national bank was not expressed in the when it was rung at the
Constitution. He went on to say, however, that if establishing such a funeral of John Marshall
national bank aided the government in the exercise of its designated in 1835.

powers, then the authority to set up such a bank could be implied. To

Marshall, the necessary and proper clause embraced “all means which are appropriate: to carry out the
‘legitimate ends’ of the Constitution.” Only when such actions are forbidden by the letter and spirit of
the Constitution are, they thereby unconstitutional. There was nothing in the Constitution, according to
Marshall, “which excludes incidental or implied powers; and which requires that everything granted
shall be expressly and minutely described.” It would be impossible to spell out every action that
Congress might legitimately take—the Constitution “would be enormously long and could scarcely be
embraced by the human mind.”

In perhaps the single most famous sentence ever uttered by a Supreme Court justice, Marshall said,
“[W]e must never forget it is a constitution we are expounding.” In other words, the Constitution is a
living instrument that has to be interpreted to meet the practical needs of government. Having
established this doctrine of implied powers, Marshall then answered the other important question
before the Court and established the doctrine of national supremacy. Marshall stated that no state
could use its taxing power to tax an arm of the national government. If it could, “the declaration that the
Constitution ... shall be the supreme law of the land, is an empty and unmeaning declamation.”

Marshall’s decision enabled the national government to grow and to meet problems that the
Constitution’s framers were unable to foresee. Today, practically every expressed power of the national
government has been expanded in one way or another by use of the necessary and proper clause.

One of the most important parts of the Constitution included in Article I, Section 8, is the so-called
commerce clause, in which Congress is given the power
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“[t]o regulate Commerce with foreign Nations, and among the several States, and
with the Indian Tribes.”

What exactly does “to regulate commerce” mean? What does “commerce” entail? The issue here is
essentially the same as that raised by McCulloch v. Maryland: How strict an interpretation should be
given to a constitutional phrase? As might be expected given his Federalist loyalties, Marshall used a
liberal approach in interpreting the commerce clause in Gibbons v. Ogden.

The Background of the Case

Robert Fulton and Robert Livingston secured a monopoly on steam navigation on New York waters from
the New York legislature in 1803. They licensed Aaron Ogden to operate steam-powered ferryboats
between New York and New Jersey. Thomas Gibbons, who had obtained a license from the U.S.
government to operate boats in interstate waters, decided to compete with Ogden, but he did so
without New York’s permission. Ogden sued Gibbons. The New York state courts prohibited Gibbons
from operating in New York waters. Gibbons appealed to the Supreme Court.

Several issues were before the Court in this case. The first was how the term commerce should be
defined. New York’s highest court had defined the term narrowly to mean only the shipment of goods or
the interchange of commaodities, not navigation or the transport of people. The second was whether the
national government’s power to regulate interstate commerce extended to commerce within a state
(intrastate commerce) or was limited strictly to commerce among the states (interstate commerce). The
third was whether the power to regulate interstate commerce was a concurrent power (as the New York
court had concluded), meaning a power that could be exercised by both state and national
governments, or an exclusive national power. Clearly, if such powers were concurrent, many instances
of laws that conflicted with each other would occur.

Marshall’s Ruling

Marshall defined commerce as all commercial interaction—all business dealings—including navigation
and the transport of people. Marshall used this opportunity not only to expand the definition of
commerce, but also to validate and increase the power of the national legislature to regulate commerce.
Marshall wrote:

“What is this power? It is the power ... to prescribe the rule by which commerce is to
be governed. This power, like all others vested in Congress, is complete in itself.”

Marshall also held that the commerce power of the national government could be exercised in state
jurisdictions, even though it cannot reach solely intrastate commerce. Finally, Marshall emphasized that
the power to regulate interstate commerce was an exclusive national power. Because Gibbons was duly
authorized by the national government to navigate in interstate waters, he could not be prohibited from
doing so by a state court.

Marshall’s expansive interpretation of the commerce clause in Gibbons v. Ogden allowed the national
government to exercise increasing authority over all areas of economic affairs throughout the land. In
the 1930s and subsequent decades, the commerce clause became the primary constitutional basis for
national government regulation.
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3-5 States’ Rights and the Resort to Civil War

In the McColloch and Gibbons rulings, the Supreme Court expanded and codified national power over
states’ rights. The question of slavery that led to the Civil War was also a dispute over national
government supremacy versus the rights of the separate states. Essentially, the Civil War brought to an
ultimate and violent climax the ideological debate that had been outlined by the Federalist and Anti-
Federalist parties even before the Constitution was ratified.

Image 3-5-1: President Lincoln meets with some of his generals and other troops on October 3,
1862. Whereas many believe that the Civil War was fought over the issue of slavery, others point
out that it was really a battle over the supremacy of the national government. In any event, once
the North won the war, what happened to the size and power of our national government?

\ /

A - The Shift Back to States’ Rights

While John Marshall was chief justice of the Supreme Court, he did much to increase the power of the
national government and to reduce that of the states. During the Jacksonian era (1829-1837), however,
a shift back to states’ rights began. The question of the regulation of commerce became one of the
major issues in federal—state relations. When Congress passed a tariff in 1828, South Carolina
unsuccessfully attempted to nullify the tariff (render it void), claiming that in cases of conflict between a
state and the national government, the state should have the ultimate authority over its citizens.

Over the next three decades, the North and South became even more sharply divided over tariffs, which
mostly benefited Northern industries, and the issue of slavery. On December 20, 1860, South Carolina
formally repealed its ratification of the Constitution and withdrew from the Union. On February 4, 1861,
representatives from six Southern states met at Montgomery, Alabama, to form a new government
called the Confederate States of America.
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The ultimate defeat of the South in 1865 permanently ended any idea that a state could successfully
claim the right to secede, or withdraw, from the Union. Contrary to the Southern states’ intention, the
Civil War resulted in an increase in the national government’s political power.

The War Effort

Thousands of new employees were hired to run the Union war effort and to deal with the social and
economic problems that had to be handled in the aftermath of war. A billion-dollar national government
budget was passed for the first time in 1865 to cover the increased government expenditures. The first
(temporary) income tax was imposed on citizens to help pay for the war. This tax and the increased
national government spending were precursors to the expanded future role of the national government
in the American federal system. Civil liberties were curtailed in the Union and in the Confederacy in the
name of the wartime emergency. The distribution of pensions and widows’ benefits also boosted the
national government’s social role. Many scholars contend that the North'’s victory set the nation on the
path to a modern industrial economy and society.

The Civil War Amendments

The expansion of the national government’s authority during the Civil

War was reflected in the passage of the Civil War Amendments to the Only after the Civil War
Constitution. Before the war, legislation with regard to slavery was did people commonly
some of the most controversial ever to come before Congress. In fact, in | refer to the United States
the 1830s, Congress prohibited the submission of antislavery petitions. as “it” instead of “they.”

When new states were admitted into the Union, the primary decision

was whether slavery would be allowed. Immediately after the Civil War, at a time when former officers
of the Confederacy were barred from voting, the three Civil War Amendments were passed. The
Thirteenth Amendment, ratified in 1865, did more than interfere with slavery—it abolished the
institution altogether. By abolishing slavery, the amendment also in effect abolished the rule by which
three-fifths of the slaves were counted when apportioning seats in the House of Representatives (see
Chapter 2). African Americans were now counted in full.

The Fourteenth Amendment (1868) defined who was a citizen of each state. It sought to guarantee
equal rights under state law, stating that

[no] State [shall] deprive any person of life, liberty, or property, without due process
of law; nor deny to any person within its jurisdiction the equal protection of the laws.

For a brief time after the ratification of these amendments, the rights of African Americans in the South
were protected by the local officials appointed by the Union forces. Within two decades, the Fourteenth
Amendment lost much of its power as states reinstituted separate conditions for the former slaves.
Decades later, the courts interpreted these words to mean that the national Bill of Rights applied to
state governments (see Chapter 4). The Fourteenth Amendment also confirmed the abolition of the
three-fifths rule. Finally, the Fifteenth Amendment (1870) gave African Americans the right to vote in all
elections, including state elections, although a century would pass before that right was enforced.
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3-6 The Continuing Dispute over the Division of Power

Although the outcome of the Civil War firmly established the supremacy of the national government and
put to rest the idea that a state could secede from the Union, the war by no means ended the debate
over the division of powers between the national government and the states. The debate over the
division of powers in our federal system can be viewed as progressing through at least two general
stages since the Civil War: dual federalism and cooperative federalism.

During the decades after the Civil War, the prevailing model was what political scientists have called
dual federalism—a doctrine that emphasizes a distinction between federal and state spheres of
government authority. Dual federalism is commonly depicted as a layer cake, because the state
governments and the national government are viewed as separate entities, like separate layersin a
cake. The national government is the top layer of the cake; the state government is the bottom layer.
Nevertheless, the two layers are physically separate. They do not mix. For the most part, advocates of
dual federalism believed that the state and national governments should not exercise authority in the
same areas.

A Return to Normal Conditions

The doctrine of dual federalism represented a revival of states’ rights following the expansion of
national authority during the Civil War. Dual federalism, after all, was a fairly accurate model of the
prewar consensus on state—national relations. For many people, it therefore represented a return to
normalcy. The national income tax, used to fund the war effort and the reconstruction of the South, was
ended in 1872. The most significant step to reverse the wartime expansion of national power, however,
took place in 1877, when President Rutherford B. Hayes withdrew the last federal troops from the
South. This meant that the national government was no longer in a position to regulate state actions
that affected African Americans. Although the black population was now free, it was again subject to the
authority of Southern whites.

The Role of the Supreme Court

The Civil War crisis drastically reduced the influence of the U.S. Supreme Court. In the prewar Dred Scott
decision, the Court had attempted to abolish the power of the national government to restrict slavery in
the territories.”® In so doing, the Court placed itself on the losing side of the impending conflict. After
the war, Congress took the unprecedented step of exempting the entire process of the South’s
reconstruction from judicial review. The Court had little choice but to acquiesce.

In time, the Supreme Court reestablished itself as the legitimate constitutional interpreter. Its decisions
tended to support dual federalism, defend states’ rights, and limit the powers of the national
government. In 1895, for example, the Court ruled that a national income tax was unconstitutional.” In

78 Dred Scott v. Sanford, 19 Howard 393 (1857).
79 pollock v. Farmers’ Loan & Trust Co., 157 U.S. 429 (1895); Pollock v. Farmers’ Loan & Trust Co., 158 U.S. 601 (1895).



Page | 110
Chapter 3 Federalism

subsequent years, the Court gradually backed away from this decision and eventually might have
overturned it. In 1913, however, the Sixteenth Amendment explicitly authorized a national income tax.

For the Court, dual federalism meant that the national government could intervene in state activities
through grants and subsidies, but for the most part, it was barred from regulating matters that the Court
considered to be purely local. The Court generally limited the exercise of police power to the states. In
1918, the Court ruled that a 1916 national law banning child labor was unconstitutional because it
attempted to regulate a local problem.® In effect, the Court placed severe limits on the ability of
Congress to legislate under the commerce clause of the Constitution.

Image 3-6-1: President Franklin Delano Roosevelt (served
1933-1945). Roosevelt’s national approach to addressing
the effects of the Great Depression was overwhelmingly
popular, although many of his specific initiatives were
background in the 1930s as the nation attempted to controversial. How did the Great Depression change the

deal with the Great Depression. President Franklin D.  political beliefs of many ordinary Americans?
Roosevelt was inaugurated on March 4, 1933. In the
previous year, nearly 1,500 banks had failed (and 4,000
more would fail in 1933). Thirty-two thousand
businesses had closed down, and almost one-fourth of
the labor force was unemployed. The public expected
the national government to do something about the
disastrous state of the economy. But for the first three
years of the Great Depression (1930-1932), the
national government did very little.

The doctrine of dual federalism receded into the

The “New Deal”

President Herbert Hoover (served 1929-1933) clung to the doctrine of dual federalism and insisted that
unemployment and poverty were local issues. The states, not the national government, had the sole
responsibility for combating the effects of unemployment and providing relief to the poor. Roosevelt,
however, did not feel bound by this doctrine, and his new Democratic administration energetically
intervened in the economy. Roosevelt’s “New Deal” included large-scale emergency antipoverty
programs. In addition, the New Deal introduced major new laws regulating economic activity, such as
the National Industrial Recovery Act of 1933, which established the National Recovery Administration
(NRA). The NRA, initially the centerpiece of the New Deal, provided codes for every industry to restrict
competition and regulate labor relations.

The End of Dual Federalism

Roosevelt’s expansion of national authority was challenged by the Supreme Court, which continued to
adhere to the doctrine of dual federalism. In 1935, the Court ruled that the NRA program was
unconstitutional 2

The NRA had turned out to be largely unworkable and was unpopular. The Court, however, rejected the
program on the ground that it regulated intrastate, not interstate, commerce. This position appeared to

80 Hammer v. Dagenhart, 247 U.S. 251 (1918). This decision was overruled in United States v. Darby, 312 U.S. 100 (1940).
81 Schechter Poultry Corp. v. United States, 295 U.S. 495 (1935).
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rule out any alternative recovery plans that might be better designed. Subsequently, the Court struck
down the Agricultural Adjustment Act, the Bituminous Coal Act, a railroad retirement plan, legislation to
protect farm mortgages, and a municipal bankruptcy act.

In 1937, Roosevelt proposed legislation that would allow him to add up to six new justices to the
Supreme Court. Presumably, the new justices would be more amenable to the exercise of national
power than were the existing members. Roosevelt's move was widely seen as an assault on the
Constitution. Congressional Democrats refused to support the measure, and it failed. Nevertheless, the
“court-packing scheme” had its intended effect. Although the membership of the Court did not change,
after 1937 the Court ceased its attempts to limit the national government’s powers under the
commerce clause. For the next half-century, the commerce clause would provide Congress with an
unlimited justification for regulating the economic life of the country.

Cooperative Federalism

Some political scientists have described the era since 1937 as

characterized by cooperative federalism, in which the states and the The Morrill Act of 1862,
national government cooperate to solve complex common problems. providing for land grants
Roosevelt’s New Deal programs, for example, often involved joint action | to states to create public
between the national government and the states. The pattern of institutions of higher
national—state relationships during these years created a new metaphor | education, was the first
for federalism—that of a marble cake. Unlike a layer cake, in a marble example of the federal

cake the two types of cake are intermingled, and any bite contains cake government providing

of both flavors. Cooperative federalism in practice often meant that the grants to the states.

federal government provided the funding and set the terms for a policy

solution at the national level, but left implementation to the states. Examples of this arrangement might
include Aid to Families with Dependent Children (AFDC), a form of financial assistance to families in
effect from 1935 to 1996, funded by the federal government but administered by the states. Another
example might be the interstate highway system. A series of national laws beginning in 1916 provided
coordination and funding to establish the vast network of interconnected highways that allow citizens to
travel freely and efficiently throughout the country. Interstate highways and their rights of way are
owned by the state in which they were built, and maintenance is the responsibility of the state
department of transportation.

Even before the Constitution was adopted, the national government gave grants to the states in the
form of land to finance education. The national government also provided land grants for canals,
railroads, and roads. In the twentieth century, federal grants increased significantly, especially during
Roosevelt’s administration during the Great Depression and again during the 1960s, when the dollar
amount of grants quadrupled. These funds were used for improvements in education, pollution control,
recreation, and highways. With this increase in grants, however, came a bewildering number of
restrictions and regulations. In the aggregate today, states depend on federal funding for over 35
percent of their income.
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Categorical Grants

Before the 1960s, most categorical grants by the national government were formula grants. These
grants take their name from the method used to allocate funds. They fund state programs using a
formula based on such variables as the state’s needs, population, or willingness to come up with
matching funds. Beginning in the 1960s, the national government began increasingly to offer program
grants. This funding requires states to apply for grants for specific programs. The applications are
evaluated by the national government, and the applications may compete with one another. Program
grants give the national government a much greater degree of control over state activities than formula
grants.

By 1985, categorical grants amounted to more than $100 billion per year. They were spread out across
400 separate programs, but the largest five accounted for more than 50 percent of the revenues spent.
These five programs involved Medicaid (health care for the poor), highway construction, unemployment
benefits, housing assistance, and welfare programs to assist mothers with dependent children and
people with disabilities. In fiscal year 2011, the federal government provided $607 billion in grants to
state and local governments. Those funds accounted for 17 percent of federal outlays, 4 percent of gross
domestic product (GDP), and a quarter of spending by state and local governments that year.®?

Why have federal grants to the states increased so much? One reason is that Congress has devolved
control of some programs to the states while continuing to provide a major part of the funding for them.
This allows states to customize implementation of national programs, thereby increasing the overall
effectiveness and improving economic efficiencies. Also, Congress continues to use grants as an
incentive to persuade states and cities to adopt and operate programs reflecting federal policy priorities.
For example, after the September 11, 2001, terrorist attacks, the federal government created new
grants to support state and urban security strategies. In 2013, the federal government transferred more
than $350 million to states “to address the identified planning, organization, equipment, training, and
exercise needs to prevent, protect against, mitigate, respond to, and recover from acts of terrorism and
other catastrophic events.”®® Other grants use the broad federal tax base to redistribute resources
among communities and individuals. Finally, grants can help foster policy experimentation at the state
and local levels that might be lost in a single national program.

Feeling the Pressure—The Strings Attached to Federal Grants

No dollars sent to the states are completely free of strings, however; all funds come with requirements
that must be met by the states. Often, through the use of grants, the national government has been able
to exercise substantial control over matters that traditionally have been under the purview of state
governments. When the federal government gives federal funds for highway improvements, for
example, it may condition the funds on the state’s cooperation with a federal policy. This is exactly what
the federal government did in the 1980s and 1990s to force the states to raise their minimum drinking
age to 21.

82 Congressional Budget Office, “Federal Grants to State and Local Governments,” Report. March 5, 2013.
83 Homeland Security Grant Program, Federal Emergency Management Agency. www.fema.gov/fy-2013-homeland-security-grant-
program-hsgp-0
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Such carrot-and-stick tactics inevitably include some kind of consequence if a state does not agree to
the entire bargain. For example, the No Child Left Behind (NCLB) Act promised billions of dollars to the
states to bolster their education budgets. The funds would only be delivered, however, if states agreed
to hold schools accountable to new federal achievement benchmarks on standardized tests designed by
the federal government. NCLB was replaced with Every Student Succeeds Act (ESSA) in December 2015.
ESSA promises to allow states to develop their own school accountability rating systems, providing only
rough guidelines for how to identify schools in need of improvement. ESSA focuses on incentivizing state
action rather than punishing state inaction.

Block Grants

Block grants lessen the restrictions on federal grants given to state and local governments by grouping
several categorical grants under one broad heading. Governors and mayors generally prefer block grants
because such grants give the states more flexibility in how the money is spent.

One major set of block grants provides aid to state welfare programs. The Personal Responsibility and
Work Opportunity Reconciliation Act of 1996 ended the AFDC program. The Temporary Assistance for
Needy Families (TANF) program that replaced AFDC provided a welfare block grant to each state. Each
grant has an annual cap. According to some, this is one of the most successful block grant programs.
Although state governments prefer block grants, Congress generally favors categorical grants, because
the expenditures can be targeted according to congressional priorities.

Federal Mandates

For years, the federal government has passed legislation requiring that
states act to achieve particular national goals—improve environmental

conditions and the civil rights of certain groups, for example. Since the State government
1970s, the national government has enacted literally hundreds of spending in fiscal year
federal mandates requiring the states to take some action in areas 2016 exceeded $1.6
ranging from the way voters are registered, to ocean-dumping trillion, the majority of

restrictions, to the education of persons with disabilities. The Unfunded which was directed to five
Mandates Reform Act of 1995 requires the Congressional Budget Office areas: health care,

(CBO) to identify mandates that cost state and local governments more education, pensions,
than $50 million to implement. The CBO is tasked with estimating the transportation, and
cost of mandates that would apply to state, local, and tribal assistance to the poor.

governments or to the private sector. Their reports demonstrate that
public laws generally contain fewer intergovernmental mandates than private-sector mandates. The
National Conference of State Legislatures (NCSL) also closely monitors federal mandates.

One way in which the national government has moderated the burden of federal mandates is by
granting waivers, which allow individual states to try out innovative approaches to carrying out the
mandates. For example, Oregon received a waiver to experiment with a new method of rationing
health-care services under the federally mandated Medicaid program.
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3-7 The Politics of Federalism

The allocation of powers between the national and state governments continues to be a major issue.
The devastation caused by Hurricane Katrina in Louisiana unleashed a heated debate about federalism,
as Americans disagreed on which level of government should be held accountable for inadequate
preparations and the failures in providing aid afterward. Some 1,300 people died as a result of the
storm, and property damage totaled tens of billions of dollars. Many Americans felt that the federal
government’s response to Katrina was woefully inadequate. Much of their criticism centered on the
failures of the Federal Emergency Management Agency (FEMA) in the aftermath of Katrina.

FEMA, the government agency responsible for coordinating disaster preparedness and relief efforts, was
disorganized and slow to respond in the days following the storm. On their arrival in the Gulf Coast,
FEMA officials often acted counterproductively—on some occasions denying the delivery of storm aid
that their agency had not authorized. Some claimed that state and local politicians—including Louisiana
Governor Kathleen Blanco and New Orleans Mayor Ray Nagin—were not adequately prepared for the
storm. Local officials knew the region and its residents best, yet they failed to make proper provisions
for evacuating vulnerable residents.

. Image 3-7-1: Destroyed beach houses in the aftermath of Hurricane Sandy on
AIthOUgh the loss of life and November 11, 2012, in Far Rockaway, New York. Politicians debated whether this
damage to property was late-season storm was a result of climate change, but ultimately Congress
significantly lower, Hurricane approved more than S60 billion in emergency relief for the region.
Sandy confronted major coastal
cities in the Northeast and the
federal government with the
same challenges in the week
leading up to the 2012 national
election. Storm surge flooded
New York City streets, tunnels,
and subway lines and cut power in
and around the city. New Jersey
sustained major damage to its
coastal cities and beach
communities. Damage amounted
to $65 billion. The powerful late-
season storm ignited political
debate over the storm’s link to climate change. Congress ultimately authorized nearly $60 billion in
emergency relief for the affected states, but not without heated debate over the role and
responsibilities of government related to weather disasters. The New York and New Jersey Port
Authority tweeted updates throughout the storm to keep residents up to date on the latest news, but
despite the instantaneous nature of social media, residents who depended on such sources of news
were often too late to act after seeing images of current devastation.
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Generally speaking, conservatives have favored the states, and liberals have favored the national
government. One reason is that throughout American history, the expansion of national authority has
typically been an engine of social change. Far more than the states, the national government has been
willing to alter the status quo. The expansion of national authority during the Civil War freed the
slaves—a major social revolution. During the New Deal, the expansion of national authority meant
unprecedented levels of government intervention in the economy. In both the Civil War and New Deal
eras, support for states’ rights was a method of opposing these changes and supporting the status quo.

Civil Rights and the War on Poverty

Another example of the use of national power to change society was the presidency of Lyndon B.
Johnson (1963—-1969). Johnson oversaw the greatest expansion of national authority since the New
Deal. Under Johnson, a series of civil rights acts forced the states to grant African Americans equal
treatment under the law. Crucially, these acts included the abolition of all measures designed to prevent
African Americans from voting. Johnson’s Great Society and War on Poverty programs resulted in major
increases in spending by the national government. As before, states’ rights were invoked to support the
status quo—states’ rights meant no action on civil rights and no increase in antipoverty spending.

Why Would the States Favor the Status Quo?

When state governments have authority in a particular field, great variations may occur from state to
state in how the issues are handled. Inevitably, some states will be more conservative than others.
Therefore, bringing national authority to bear on a particular issue may impose national standards on
states that, for whatever reason, have not adopted such standards. One example is the voting rights
legislation passed under President Johnson. By the 1960s, there was a national consensus that all
citizens, regardless of race, should have the right to vote. A majority of the white electorate in former
Confederate states, however, did not share this view. National legislation was necessary to impose the
national consensus on the recalcitrant states.

Another factor that may make the states more receptive to limited government, especially on economic
issues, is competition among the states. It is widely believed that major corporations are more likely to
establish new operations in states with a “favorable business climate.” Such a climate may mean low
taxes and therefore relatively more limited social services. If states compete with one another to offer
the best business climate, the competition may force down taxes all around. Competition of this type
also may dissuade states from implementing environmental regulations that restrict certain business
activities. Those who deplore the effect of such competition often refer to it as a “race to the bottom.”
National legislation, in contrast, is not constrained by interstate competition.

A final factor that may encourage the states to favor the status quo is the relative power of local
economic interests. A large corporation in a small state, for example, may have a substantial amount of
political influence. These local economic interests may have less influence at the national level. This
observation echoes Madison’s point in Federalist Papers#10. Madison argued that a large federal
republic would be less subject to the danger of factions than a small state.

At times, states can be seen pushing the national agenda along—often in progressive directions. Two
examples are same-sex marriage and decriminalizing marijuana. The Controlled Substance Act passed by
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Congress in 1970 makes growing, possessing, and selling marijuana illegal. Sixteen states, however, have
passed laws decriminalizing marijuana. Typically, decriminalization means no prison time or criminal
record for first-time possession of a small amount for personal consumption. The conduct is treated like
a minor traffic violation. Twenty-three states plus the District of Columbia have enacted laws that allow
people to use medical marijuana with a doctor’s recommendation. Four of those states (Alaska,
Colorado, Oregon, and Washington) have legalized marijuana for recreational use. All of these state
actions remain illegal under the Controlled Substance Act, yet the Department of Justice has elected to
allow states significant leeway in this area as long as they effectively enforce their own regulations and
minors are protected. States are also flexing their muscles relative to the federal regulations
promulgated under the commerce clause. The Montana Firearms Freedom Act, for example, declares
that guns that are manufactured in Montana and remain within the state are not subject to federal
regulations, including registration requirements. Other states have adopted “light bulb freedom” laws
that would allow the intrastate manufacture and sale of incandescent bulbs contrary to the federal law
requiring a switch to compact fluorescent bulbs. Fox News covered this topic regularly in its nightly news
segments.

The devolution of power from the national government to the states has become a major ideological
theme for the Republican Party. Republicans believe that the increased size and scope of the federal
government—which began with the New Deal programs of Franklin Roosevelt and continued unabated
through Lyndon Johnson’s Great Society programs and beyond—pose a threat to individual liberty and
to the power of the states. As the Republicans became more conservative in their views regarding the
extent of national government power, Democrats have become more liberal and supportive of that
power.

The “New Federalism”

+The architects of Lyndon Johnson’s War on . )
Image 3-7-2: Cartoonist Nick Anderson succinctly captures the

Poverty were reluctant to let state governments inherent political tensions involved in the federal system.
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suspicion of state governments. Nixon
advocated what he called a “New Federalism”
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that would devolve authority from the national
government to the states. In part, the New
Federalism involved the conversion of categorical grants into block grants, thereby giving state

governments greater flexibility in spending. A second part of Nixon’s New Federalism was revenue
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sharing. Under the revenue-sharing plan, the national government provided direct, unconditional
financial support to state and local governments.

Republican President Ronald Reagan was also a strong advocate of New Federalism, but some of his
policies withdrew certain financial support from the states. Reagan was more successful than Nixon in
obtaining block grants, but Reagan’s block grants, unlike Nixon’s, were less generous to the states than
the categorical grants they replaced. Under Reagan, revenue sharing was eliminated.

AELAdG O R N When States Take Policy Questions Directly to Voters

Twenty-six states and the District of Columbia allow for ballot initiatives that place policy decisions
directly in the hands of voters. In November 2016, nine states asked voters to decide whether
marijuana should be legalized for recreational use (Arizona, Maine, Massachusetts, Nevada and
California) or for medical purposes (Montana, North Dakota, Arkansas and Florida). Only the Arizona
initiative failed to win approval, meaning that 29 states currently have laws legalizing marijuana in
some form. At the federal level, marijuana remains classified as a Schedule | substance under the
Controlled Substances Act, making distribution of marijuana a federal criminal offense. The Obama
administration has responded to this disconnect by directing states to promulgate appropriate
regulations on the use and distribution of marijuana and then to enforce the regulations. The U.S.
Department of Justice has not chosen to challenge the state laws, nor has Congress acted to prohibit
state actions. Nearly one-quarter of Americans now live in states that allow recreational use of
marijuana.

In other initiatives, states adopted tougher laws on guns and increased the minimum wage beyond
the $7.25 required by federal law. State ballot initiative have become more common in the United
States. In 2016, voters across the nation were presented with 150 different issues unique to their
home state. Many experts attribute this phenomenon to voters filling a void created by congressional
inaction.

For Critical Analysis

1. One benefit of a federal system is policy experimentation by states. Is the proliferation of
ballot initiatives a sign that federalism is flourishing or that voters are frustrated with federal
inaction?

2. Inthe case of medical marijuana, should Congress follow the lead of 28 states and the District
of Columbia and adopt a national policy? The Obama administration has allowed states to
regulate recreational use of marijuana where legal. What should we expect from a Trump
administration?

New Judicial Federalism

In cases where a state’s constitution may provide more civil rights and liberties than the minimum
standard found in the U.S. Constitution, the U.S. Supreme Court has permitted state judges to base their
rulings on their state constitution in a practice known as new judicial federalism. It reflects a dual-
federalism perspective in that states are, if not coequal sovereigns with the federal government, at least
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sovereign within their own constitutional spheres. This tradition is attributed to Justice William
Brennan’s call for state courts to step into the breach left by the U.S. Supreme Court’s allegedly
unsatisfactory protection of individual rights and civil liberties. Scholars have noted the application of
this form of federalism in state court rulings on constitutionality of same-sex marriage laws.

Federalism in the Twenty-First Century

Today, federalism (in the sense of limited national authority) continues to be an important element in
conservative ideology. At this point, however, it is not clear whether competing theories of federalism
truly divide the Republicans from the Democrats in practice. Consider that under Democratic president
Bill Clinton (served 1993—-2001), Congress replaced AFDC with the TANF block grants. This change was
part of the Welfare Reform Act of 1996, which was perhaps the most significant domestic policy
initiative of Clinton’s administration. In contrast, a major domestic initiative of Republican president
George W. Bush was increased federal funding and control of education—long a preserve of state and
local governments. The Affordable Care Act, as the policy was originally designed, included a significant
role for states to create and operate health exchanges to enroll individuals in a variety of health
insurance options.

Also, in some circumstances, liberals today may benefit from states’ rights understood as policy
innovation opportunities. States have been incubators for sustainability and green energy initiatives,
states primarily in the West have been leaders in developing death with dignity or assisted suicide laws,
and still others have legalized marijuana.

Conservatives today also remain active in limiting the scope of federal power. One example is opposition
to the Affordable Care Act, particularly the expansion of coverage under Medicaid and the mandate for
coverage. The Tea Party emerged in part as a reaction to increased government spending at the start of
the 2008 recession.

3-8 Federalism and the Supreme Court Today

The U.S. Supreme Court, which normally has the final say on constitutional issues, necessarily plays a
significant role in determining the line between federal and state powers. Consider the decisions
rendered by Chief Justice Marshall in the cases discussed earlier. Since the 1930s, Marshall’s broad
interpretation of the commerce clause has made it possible for the national government to justify its
regulation of virtually any activity, even when an activity would appear to be purely local in character.

Since the 1990s, however, the Supreme Court has been gradually tailoring the national government’s
powers under the commerce clause. The Court also has given increased emphasis to state powers under
the Tenth and Eleventh Amendments to the Constitution. At the same time, other recent rulings have
sent contradictory messages with regard to states’ rights and the federal government’s power.

In a widely publicized 1995 case, United States v. Lopez, the Supreme Court held that Congress had
exceeded its constitutional authority under the commerce clause when it passed the Gun-Free School
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Zones Act in 1990.2% The Court stated that the act, which banned the possession of guns within 1,000

feet of any school, was unconstitutional because it attempted to regulate an area that had “nothing to
do with commerce, or any sort of economic enterprise.” This marked the first time in 60 years that the
Supreme Court had placed a limit on the national government’s authority under the commerce clause.

In 2000, in United States v. Morrison, the Court held that Congress had overreached its authority under
the commerce clause when it passed the Violence against Women Act in 1994.2° The Court invalidated a
key section of the act that provided a federal remedy for gender-motivated violence, such as rape. The
Court noted that in enacting this law, Congress had extensively documented that violence against
women had an adverse “aggregate” effect on interstate commerce: It deterred potential victims from
traveling, from engaging in employment, and from transacting business in interstate commerce. It also
diminished national productivity and increased medical and other costs. Nonetheless, the Court held
that evidence of an aggregate effect on commerce was not enough to justify national regulation of
noneconomic, violent criminal conduct.

One of the central questions in the 2012 challenge to the Affordable Care Act also concerned the
commerce power. The most controversial provision of the law, known as the individual mandate,
requires individuals to have health insurance either through an employer or by purchasing it through the
market. The federal government has argued that Congress is authorized to enact the individual mandate
under two provisions of Article |, Section 8, of the U.S. Constitution—its power to regulate commerce
and its power to tax. The government argues that health care falls under the heading of commerce
because the health-care law addresses a pressing national problem that is economic in nature.
Opponents of the law say that the requirement to buy a product or service is unprecedented, regulates
inactivity rather than activity, and opens the door to allowing Congress unlimited power to intrude on
individual freedom. In the decision issued on June 28, 2012, the Supreme Court upheld the law but did
so under Congress’s taxing authority and not the commerce clause. Chief Justice Roberts, writing for the
5—4 majority, said the individual mandate “cannot be upheld as an exercise of Congress’s power under
the commerce clause,” which allows Congress to regulate interstate commerce but “not to order
individuals to engage in it.” He continued, “In this case, however, it is reasonable to construe what
Congress has done as increasing taxes on those who have a certain amount of income but choose to go
without health insurance. Such legislation is within Congress’s power to tax.”%®

In recent years, the Supreme Court has issued a series of decisions that bolstered the authority of state
governments under the Eleventh Amendment to the Constitution. As interpreted by the Court, that
amendment in most circumstances precludes lawsuits against state governments for violations of rights
established by federal laws unless the states consent to be sued. For example, in a 1999 case, Alden v.
Maine, the Court held that Maine state employees could not sue the state for violating the overtime pay

84 514 U.S. 549 (1995).
85529 .S. 598 (2000).

86 Robert Barnes, “Supreme Court Upholds Obama’s Health-Care Law,” The Washington Post,
www.washingtonpost.com/politics/supreme-court-to-rule-thursday-on-health-care-law/2012/06/28/ gJQAarRm8V _story.htm
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requirements of a federal act.®” According to the Court, state immunity from such lawsuits “is a
fundamental aspect of the sovereignty which [the states] enjoyed before the ratification of the
Constitution, and which they retain today.”

In 2000, in Kimel v. Florida Board of Regents, the Court held that the Eleventh Amendment precluded
employees of a state university from suing the state to enforce a federal statute prohibiting age-based
discrimination.® In 2003, however, in Nevada v. Hibbs, the Court ruled that state employers must abide
by the federal Family and Medical Leave Act (FMLA).?° The reasoning was that the FMLA seeks to outlaw
gender bias, and government actions that may discriminate on the basis of gender must receive a
“heightened review status” compared with actions that may discriminate on the basis of age or
disability. Also, in 2004, the Court ruled that the Eleventh Amendment could not shield states from suits
by individuals with disabilities who had been denied access to courtrooms located on the upper floors of
buildings.*®

The Tenth Amendment states:

“The powers not delegated to the United States by the Constitution, nor prohibited by
it to the States, are reserved to the States respectively, or to the people.”

In 1992, the Court held that requirements imposed on the state of New York under a federal act
regulating low-level radioactive waste were inconsistent with the Tenth Amendment and thus
unconstitutional. According to the Court, the act’s “take title” provision, which required states to accept
ownership of waste or regulate waste following Congress’s instructions, exceeded the enumerated
powers of Congress. Although Congress can regulate the handling of such waste, “it may not conscript
state governments as its agents” in an attempt to enforce a program of federal regulation.®*

In 1997, the Court revisited this Tenth Amendment issue. In Printz v. United States, the Court struck
down the provisions of the federal Brady Handgun Violence Prevention Act of 1993 that required state
employees to check the backgrounds of prospective handgun purchasers.®? Said the Court:

[T]he federal government may neither issue directives requiring the States to address
particular problems, nor command the States’ officers, or those of their political
subdivisions, to administer or enforce a federal regulatory program.

87527 U.S. 706 (1999).

88 528 U.S. 62 (2000).

89 538 U.S. 721 (2003).

%0 Tennessee v. Lane, 541 U.S. 509 (2004).

91 New York v. United States, 505 U.S. 144 (1992).
92521 U.S. 898 (1997).
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3.5 - Evaluate immigration policy as a challenge to modern federalism.

Until very recently, immigration policy was widely viewed as falling within the purview of the federal
government. Regulating the border would also seem to fall to the federal government because it
involves more than one state as well as the United States. Citing inaction or ineffective action by the
federal government, however, several states have enacted their own immigration laws that are more
restrictive than federal statute requires.

U.S. federal law requires all immigrants over the age of 14 who remain in the United States for more
than 30 days to register with the U.S. government and to have registration documents in their
possession at all times. In 2010, Arizona adopted a more restrictive law that makes it a misdemeanor
crime for an immigrant to be in Arizona without required documents. The law also requires state law
enforcement personnel to attempt to determine an individual’s immigration status during a stop,
detention, or arrest when “reasonable suspicion” exists that the individual is an illegal immigrant. State
and local officials are prohibited from restricting enforcement of immigration law, and stiff penalties are
imposed on anyone found to be sheltering, hiring, or transporting illegal immigrants. This approach has
been labeled “attrition through enforcement.”

On June 25, 2012, the U.S. Supreme Court issued a split decision, upholding part of the Arizona law and
rejecting other provisions on the grounds that they interfered with the federal government’s role in
setting immigration policy. The Court unanimously affirmed the law’s requirement that police check the
immigration status of people they detain and suspect to be in the country illegally, emphasizing that
state law enforcement officials already possessed the discretion to ask about immigration status. The
same ruling, however, rejected parts of the Arizona law that it said undermine federal law. Justice
Anthony Kennedy, writing for the majority, also indicated that the Court would entertain future
challenges to the “show me your papers” provision if there is evidence of illegal racial or ethnic profiling
after the law is implemented.

At the federal level, the Obama administration seemingly adopted contradictory approaches to
unauthorized immigrants. In 2013, the Deferred Action for Childhood Arrivals (DACA) program was
created to halt deportation of young people brought to the United States by their parents when they
were minors (under 16) and who meet certain criteria (have lived in the United States continuously, are
enrolled in school or have graduated from high school, have not been convicted of a felony, and are
younger than 30 years old). Nevertheless, the Obama administration has deported more unauthorized
immigrants annually than did the George W. Bush administration. President Obama has defended his
administration’s actions by saying that his hands are tied by the law. Until Congress produces effective
immigration reform, deportations must continue. However, under pressure from the Latino community
as 2014 mid-term elections neared, the president unveiled the Deferred Action for Parents of Americans
and Lawful Permanent Residents (DAPA), along with a number of immigration reform steps, including
increased resources for border enforcement, new procedures for high-skilled immigrants, and an
expansion of the DACA. Within a month, Texas and 25 other states filed suit asking the court to stop
implementation of DACA and DAPA.%® The states, all led by Republican governors, claimed that both

3 Texas v. United States, 787 F.3d.
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programs, advanced by executive action rather than legislation, overstep the bounds of executive
authority. A district judge ruled that the states had legal standing to sue and stopped the
implementation of the plan—a decision upheld by the U.S. Court of Appeals. An equally divided U.S.
Supreme Court (4-4) issued a one line per curiam opinion that leaves in place the lower court’s
preliminary injunction blocking the program.

In recent years, the Supreme Court has sent mixed messages in federalism cases. At times the Court has
favored states’ rights, whereas on other occasions it has backed the federal government’s position.

The Supreme Court argued in 2005 that the federal government’s power to seize and destroy illegal
drugs trumped California’s law legalizing the use of marijuana for medical treatment.®® Yet, less than a
year later, the Court favored states’ rights in another case rife with federalism issues, Gonzales v.
Oregon.” After a lengthy legal battle, the Court upheld Oregon’s controversial “Death with Dignity” law,
which allows patients with terminal ilinesses to choose to end their lives early and thus alleviate
suffering. More recently the Court was presented with the issue of immigration. Control of the country’s
borders would normally fall within the federal government’s jurisdiction; however, the state of Arizona
argued that the federal government was not doing enough to control illegal immigration and adopted a
controversial new law in 2010. When the Court ruled on the constitutionality of the law in 2012, justices
said that a state cannot act to undermine federal authority in immigration law and sided with the
administration.

TWITTER FEED

Is refugee resettlement an issue best handled by the states or the
national government? Should a state be allowed to refuse to accept
refugees legally admitted to the United States?

W Greg Abbott & L Follow

BREAKING: Texas will not accept any Syrian
refugees & | demand the U.S. act similarly.
Security comes first,

BECES DOy ~ DT

L3R 54 ~OBEADRA »

Republican candidate Donald J. Trump’s promise to build a giant wall along the U.S. southern border and
force Mexico to pay for it brought renewed attention to immigration issues in the 2016 primary

9% Gonzales v. Raich, 545 U.S. 1 (2005).
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contests. Opinion polls portrayed a public concerned with border control and security. Following
coordinated terrorist attacks in Paris in November 2015, several state governors announced that their
states would not accept Syrian refugees for resettlement. In a letter to President Obama, the governor
of Texas, Greg Abbott, said that he had directed the Texas Health and Human Services Commission’s
Refugee Resettlement program to stop relocating Syrian refugees.

“Given the tragic attacks in Paris and the threats we have already seen,

Texas cannot participate in any program that will result in Syrian

refugees—any one of whom could be connected to terrorism—being About 63 percent of
resettled in Texas,” Abbott wrote in the letter. “And | urge you, as undocumented
President, to halt your plans to allow Syrians to be resettled anywhere immigrants have been

in the United States.”®® New Jersey governor and former Republican living in the United States

presidential candidate Chris Christie said that his state would not take in | for 10 years or longer.
any refugees—“not even orphans under the age of five.”¥’

According to the U.S. State Department, refugee status gives individuals both legal status in the United
States and freedom to move from state to state, making it unclear that states could refuse to take in
Syrian refugees. The Obama administration pledged to take 10,000 Syrian refugees, whereas European
Union member states agreed to resettle more than 160,000 people. Syrians flown to the United States
would be the most heavily vetted group of people currently allowed into the country, according to the
State Department. Immigration and refugee resettlement questions illustrate the dynamic tension
between national and state interests.

The federal government has provided states with financial resources through direct transfer and various
forms of grants-in-aid that have enabled states to experiment with innovative solutions to problems and
to address the needs of each state’s residents. However, as the global recession continues to erode the
financial viability of states and the federal government has fewer resources to share, how will federalism
fare? If the federal government has fewer “carrots” in the form of financial incentives for state policy
behavior, will it resort to “sticks” in the form of more unfunded mandates with stiff penalties for
noncompliance? How will the arguments over the best way to provide all citizens with access to
affordable health care shape the relationship between the federal government and the states?

% Esther Castillejo, “Growing Number of States Refuse to Accept Syrian Refugees in Wake of Paris Attacks,” ABC News,
November 16, 2015. http://abcnews.go.com/US/states-refuse-accept-syrian-refugees-wake/

97 Lauren Gambino, “Syrian Refugees in America: Separating Fact from Fiction,” The Guardian, November 19, 2015.
http://www.theguardian.com/us-news/2015/nov/19/syrian-refugees-in-america-fact-from-fiction-congress
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Chapter Summary

3.1 There are three basic models for ordering relations between central governments and local units: (1)
a unitary system (in which ultimate power is held by the national government), (2) a confederal system
(in which ultimate power is retained by the states), and (3) a federal system (in which governmental
powers are divided between the national government and the states).

3.2 Among the advantages of federalism are that distributed decision making is effective in large
geographic areas, it promotes the development and sustainability of many subcultures within the states,
it allows states to serve as incubators for new policies and processes, and it limits the influence of any
one group or set of interests. Among the disadvantages of federalism are that powerful states or states
controlled by minority interests can limit progress or undermine the rights of minority groups.
Federalism also results in inequities across states in terms of policies and spending on services like
education or crime prevention.

3.3 The Constitution expressly delegated certain powers to the national government in Article I, Section
8. In addition to these expressed powers, the national government has implied and inherent powers.
Implied powers are those that are reasonably necessary to carry out the powers expressly delegated to
the national government. Inherent powers are those held by the national government by virtue of its
being a sovereign state with the right to preserve itself. The supremacy clause of the Constitution states
that the Constitution, congressional laws, and national treaties are the supreme law of the land. States
cannot use their reserved or concurrent powers to override national policies. Vertical checks and
balances allow states to influence the national government and vice versa. Horizontal checks and
balances provide another form in that governments on the same level—either state or national—may
check one another.

3.4 The Tenth Amendment to the Constitution states that powers not delegated to the United States by
the Constitution, nor prohibited by it to the states, are reserved to the states, or to the people. In
certain areas, the Constitution provides for concurrent powers, such as the power to tax, which are
powers that are held jointly by the national and state governments. The Constitution also denies certain
powers to both the national government and the states.

3.4 Two landmark Supreme Court cases expanded the constitutional powers of the national
government. Chief Justice John Marshall’s expansive interpretation of the necessary and proper clause
of the Constitution in McCulloch v. Maryland (1819) permitted the “necessary and proper” clause to be
used to enhance the power of the national government. Additionally, his decision made it clear that no
state could tax a national institution. Marshall’s broad interpretation of the commerce clause in Gibbons
v. Ogden (1824) further extended the constitutional regulatory powers of the national government.

3.4 The controversy over slavery that led to the Civil War took the form of a fight over national
government supremacy versus the rights of the separate states. Ultimately, the South’s desire for
increased states’ rights and the subsequent Civil War resulted in an increase in the political power of the
national government.

3.4 Since the Civil War, federalism has evolved through at least two general phases: dual federalism and
cooperative federalism. In dual federalism, each of the states and the federal government remain
supreme within their own spheres. The era since the Great Depression has sometimes been labeled one
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of cooperative federalism, in which states and the national government cooperate in solving complex
common problems.

3.4 & 3.5 The U.S. Supreme Court plays a significant role in determining the line between state and
federal powers. Since the 1990s, the Court has been nipping at the national government’s powers under
the commerce clause and has given increased emphasis to state powers under the Tenth and Eleventh
Amendments to the Constitution. New challenges to the balance of power between the federal and
state governments come from the prolonged economic recession, which has limited the federal
government’s ability to transfer funds to states to promote policy innovation, and from controversial
social issues on which public opinion varies widely by state, including immigration policy and refugee
resettlement.
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Selected Resources

Print Resources

Hamilton, Alexander, James Madison and John Jay. The Federalist Papers. Clinton Rossiter, Editor (New
York: Signet Classics, 2003). These essays remain an authoritative exposition of the founders’ views on
federalism.

Koppel, Ted. Lights Out: A Cyberattack, A Nation Unprepared, Surviving the Aftermath (New York:
Crown Publishing, 2015). An investigative report of the vulnerability of the nation’s power supply to
cyber-attack and the resulting consequences for a digital-dependent economy. The interconnectivity of
the three major regional power grids makes this an interesting challenge to federalism.

Manna, Paul. School’s In: Federalism and the National Education Agenda (Washington, DC: Georgetown
University Press, 2006). The author examines the changing relationship between the federal
government and the states with regard to our public education system.

Nugent, John D. Safeguarding Federalism: How States Protect Their Interests in National Policymaking
(Norman, OK: University of Oklahoma Press, 2009). Tracing the history of federalism, the author
proposes that federalism is a vital force in American politics. He shows how the states protect their
interest in policy innovation through a number of tactics, including influencing federal legislation.

Media Resources

Borderland: Dispatches from the US-Mexico Boundary—NPR producer Steve Inskeep and a team of
broadcast reporters spent two weeks driving through the place where the Unites States and Mexico
meet. The result is a series of stories broadcast on NPR. The website includes video footage, maps, and
documents to accompany the audio.

City of Hope—A 1991 movie by John Sayles. The film is a story of life, work, race, and politics in a
modern New Jersey city. An African American alderman is one of the several major characters.

The Civil War—The PBS documentary series that made director Ken Burns famous. First shown in 1990,
it marked a revolution in documentary technique. Photographs, letters, eyewitness memoirs, and music
are used to bring the war to life. The DVD version was released in 2002.

John Adams—John Adams became the second president of the United States (served 1797-1801) after
serving two terms as vice president during George Washington’s administration. Starring Paul Giamatti
as John Adams, the seven-part series aired on HBO in the spring of 2008. It depicts Adams’s political life
and highlights the role he played in the nation’s founding.

The Wire—An HBO series set in Baltimore, Maryland, highlighting issues of state and local collaboration
and competition when addressing the illegal drug trade.

When the Levees Broke: A Requiem in Four Acts—A 2006 documentary by Spike Lee that critically
examines the federal, state, and local government response to Hurricane Katrina.
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Online Resources

Brookings—policy analyses and recommendations on a variety of issues, including federalism:
www.brookings.edu

Catalog of Federal Domestic Assistance—complete listing of the federal grants that may be distributed
to states and local governments: www.cfda.gov

Cato Institute—a libertarian approach to issues relating to federalism: www.cato.org

The Constitution Society—Ilinks to U.S. state constitutions, the Federalist Papers, and international
federations, such as the European Union: www.constitution.org

Council of State Governments—information on state responses to federalism issues: www.csg.org

Emory University Law School—access to the Federalist Papers—the founders’ views on federalism—and
other historical documents: http://els449.law.emory.edu/index.php?id=3130

National Council of State Legislatures—research and resources on issues important to states:
http://www.ncsl.org/

National Governors Association—information on issues facing state governments and federal-state
relations: www.nga.org
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www.csg.org
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www.nga.org
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Chapter 4 Introduction

Transportation Security Administration (TSA) employees demonstrate a new full-body scanner at Logan
Airport in Boston, Massachusetts. Although the flying public has grown accustomed to these security
measures, privacy activists warn that civil liberties must remain paramount amid heightened security
concerns following the September 11, 2001, terrorist attacks and several subsequent terrorist threats.

epa european pressphoto agency b.v /Alamy Stock Photo

After reading this chapter you will be able to:

4.4 |dentify the protection of civil liberties in the Bill of Rights and explain how these
protections against government interference were applied to the states.

4.5 Give examples of how the Bill of Rights protects freedom of religion while maintaining a
separation between the state and religion, thereby limiting the direct influence of
religion in public life.

4.6 Locate the protections of political expression and dissent in the Constitution and explain
why freedom of expression is critical to people’s participation in politics.

4.7 Discuss the constitutional protection of privacy rights in personal and public life and
evaluate the threats to privacy rights posed by technology and security interests.

4.8 Identify the rights of the accused and discuss the role of the Supreme Court in defining
criminal due-process rights over time.

4.9 Evaluate modern threats to civil liberties posed by spy technology, the transfer of
personal information through social media, and heightened security concerns following
the September 11, 2001, terrorist attacks.
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m The Proliferation of Conscience-Clause Laws Undermines Your Civil Liberties?

Background

Conscience-clause laws first appeared in reaction to the U.S. Supreme Court’s ruling in Roe v. Wade,
declaring that a woman’s constitutionally protected right to privacy includes the right to have an
abortion and limiting the restrictions states could place on abortion services. In the years following
Roe, several states passed laws that allowed doctors and other health-care providers to refuse to
perform or assist in an abortion if doing so would violate their religious principles. Congress enacted
the Church Amendment in 1973 that allowed hospitals and other health-care facilities receiving
certain types of federal funds to refuse to provide abortion or sterilization if such services were
contrary to their religious and moral beliefs. “Right of refusal” laws allow pharmacists to refuse to fill
prescriptions for abortifacient drugs, including birth control. In addition to pharmacists, ambulance
drivers, cashiers, and prison guards may be covered by state provisions that allow individuals to
refuse to sell or provide contraception based on personal religious convictions. Are conscience-clause
and right of refusal laws essential protections of religious liberty or a systematic effort to ignore civil
liberties protections that should apply to everyone? How can the inherent contradictions be
resolved? Can two fundamental constitutional rights conflict yet coexist?

Legal Gay Marriage and the Next Wave of Conscience Laws

Just as Roe v. Wade triggered a series of state health-care refusal laws, the Supreme Court’s decision
in Obergefell v. Hodges has resulted in states adopting new right of conscience laws. Obergefell
established the fundamental right to marry for same-sex couples under the due process clause and
the equal protection clause of the Fourteenth Amendment. In particular, states have sought to
extend existing religious freedom protections to businesses related to weddings—caterers, florists,
photographers, and bakeries. Indiana Governor Mike Pence signed the Religious Freedom Restoration
Act in 2015 allowing individuals and companies to assert that their exercise of religion has been, or is
likely to be, substantially burdened as a defense in legal proceedings. Indiana does not have a state-
wide antidiscrimination law. As one commentator observed, “The irony of gay marriage becoming
legal in the United States is that it has made discrimination against LGBT people easier.”*®

Virginia and other states have laws that extend religious freedom in ways that enable private
adoption or foster care agencies to refuse any placement that would violate the agency’s written
religious or moral convictions or policies. Critics claim these laws allow adoption agencies to refuse
placements to same-sex couples, married or unmarried.

Following the Obergefell decision, Rowan County Kentucky clerk Kim Davis refused to issue marriage
licenses to same-sex couples. When ordered to do so by the courts, she refused, saying that saying
she was acting “under God’s authority,” and spent five days in jail for contempt. As a condition of her
release, she agreed not to interfere with her deputies as they issued marriage licenses. Ultimately,
Governor Matthew Bevin issued an executive order removing the clerks’ names from Kentucky
marriage licenses.

%8 Emma Green, “Can States Protect LGBT Rights without Compromising Religious Freedom?” The Atlantic, January 6, 2016.
www.theatlantic.com/politics/archive/2016/01/Igbt-discrimination-protection-states-religion/422730/
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religious convictions of an employee (or a patient, or a customer).

Cases Cited

e Roev.Wade, 410 U.S. 113 (1973).
e Obergefell v. Hodges, 576 U.S. (2015).
e Burwell v. Hobby Lobby Stores, Inc., 573 U.S. (2014).

For Critical Analysis

guestions?

Where is the line between freedom of conscience and antidiscrimination protections?

Individuals, Nonprofits, and Corporations: A Distinction without a Difference?

In 2014, the U.S. Supreme Court rendered a decision in Burwell v. Hobby Lobby Stores, Inc.
recognizing for the first time a for-profit corporation’s religious belief. The decision is limited to “for-
profit, closely-held corporations,” interpreted as private companies (no public stocks are traded)
owned and controlled by members of a single family. Although the decision is quite narrow, it opens
the door for the protection of religious liberties to be more expansively applied to agencies and
businesses rather than being reserved to individuals. It may also make more likely situations in which
the religious convictions of an employer (or health-care provider, or retailer) will conflict with the

1. Are some consciences more important than others? How will courts choose between religious
convictions when they conflict? What will be the constitutional criteria for resolving these

2. s the growing web of state and federal conscience clauses undermining basic civil liberties
and laws applicable to all people? Defend your position with examples.

3. Inthe Hobby Lobby case, the Supreme Court said for the first time that a company can hold
religious and moral principles. In practice, what will this mean? If conscience-clause laws
allow businesses to pick and choose who they serve, how will you know where you can shop
or dine? More importantly, what happens to equal protection and antidiscrimination laws?

“The land of the free.” Liberty and freedom are fundamental to our
understanding of what it means to be an American. Up until this point,
when we have talked about liberty or limited government, it has been in
the context of the structure and functions of government. Civil liberties,
on the other hand, are express limits on government’s ability to
interfere in our individual lives and our ability to exercise popular
sovereignty. Without the ability to speak or act freely in politics—
especially the ability to express dissenting ideas—we could not claim to
be a democracy. Pluralism, the belief that diverse opinions and
competing ideas strengthen society, applies to government as well.
Because governments small and large might be tempted to quiet
dissenting voices, civil liberties exist to put limits on government’s
power. Civil liberties also include due process considerations,
particularly for those accused of a crime. In our system, we embrace the
presumption of innocence, and criminal due process protections seek to
equalize the power of the individual accused and the government as

One of the proposed
initial constitutional
amendments—“No State
shall infringe the equal
rights of conscience, nor
the freedom of speech,
nor of the press, nor of
the right of trial by jury in
criminal cases” —was
never sent to the states
for approval because the
states’ rights advocates in
the first Congress
defeated it.
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accuser. The Fourth Amendment protection against unreasonable search and seizure is vital to
everyone.

The Bill of Rights articulates many of the civil liberties limitations on the national government. These
limits were later applied to prevent state government restrictions of civil liberties. Liberty and freedom
are not absolute rights, however, and this chapter explores the ways in which competing liberties and
competing political values are resolved by the political system—most often by the U.S. Supreme Court.
Our understanding of personal freedoms evolves over time and in reaction to changes in society and the
world. Terrorists significantly altered the American view of civil liberties relative to the desire for
national security protections. Digital technology has expanded avenues for political expression and
action, but it also subjects each of us to increased surveillance and challenges long-held notions of
privacy rights.

4-1 Civil Liberties and the Bill of Rights

4.1 - Identify the protection of civil liberties in the Bill of Rights and explain how these protections
against government interference were applied to the states.

Civil liberties are constitutionally guaranteed protections against government interference or abuse. The
First Amendment reads “Congress shall make no law ...” meaning that government’s actions are
restricted when it comes to free speech, religious liberties, and the press. Civil rights, addressed in the
next chapter, are different. Civil rights require government to take action to protect individuals and their
rights. Civil liberties impose limits, and civil rights impose positive obligations on government. Adding
the Bill of Rights was necessary to gain ratification of the Constitution in several states. Although several
state constitutions contained civil liberties guarantees, the proposed federal constitution did not. Thus,
the Federalists promised to take up amendments to the Constitution aimed at limiting government’s
ability to violate individual liberty. Twelve amendments were proposed and ten were ratified as the Bill
of Rights.

The Bill of Rights is relatively brief. The framers set forth broad guidelines, leaving it up to the courts to
interpret these constitutional mandates and apply them to specific situations. Thus, judicial
interpretations shape the true nature of the civil liberties and rights that we possess. Because judicial
interpretations change over time, so do our rights. Conflicts over the meaning of such simple phrases as
freedom of religion and freedom of the press remain unresolved. One important conflict was over the
issue of whether the Bill of Rights limited the powers of state governments as well as those of the
national government.

Many citizens do not realize that, as originally intended, the Bill of Rights limited only the powers of the
national government. At the time the Bill of Rights was ratified, the potential of state governments to
curb civil liberties caused little concern. State governments were closer to home and easier to control,
and most state constitutions already had bills of rights. Rather, the fear was of the potential tyranny of
the national government. The Bill of Rights begins with, “Congress shall make no law ...” It says nothing
about states making laws.
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In 1833, in Barron v. Baltimore, the U.S. Supreme Court held that the Bill of Rights did not apply to state
laws.* The issue was whether a property owner could sue the city of Baltimore for recovery of his losses
under the Fifth Amendment to the Constitution. Chief Justice Marshall spoke for a united court,
declaring that the Supreme Court could not hear the case because the amendments were meant only to
limit the national government.

State bills of rights were similar to the national one. Furthermore, each state’s judicial system
interpreted the rights differently. Citizens in different states effectively had different sets of civil rights.
Remember that the Thirteenth, Fourteenth, and Fifteenth Amendments were passed after the Civil War
to guarantee equal rights to the former slaves and free black Americans, regardless of where they lived.
It was not until after the Fourteenth Amendment was ratified in 1868 that civil liberties guaranteed by
the national Constitution began to be applied to the states. Section 1 of that amendment provides, in
part, as follows:

No State shall .... deprive any person of life, liberty, or property, without due process
of law.

B - Incorporation of the Fourteenth Amendment

There was no question that the Fourteenth Amendment applied to state governments. For decades,
however, the courts were reluctant to define the liberties spelled out in the national Bill of Rights as
constituting “due process of law,” which was protected under the Fourteenth Amendment. In 1925, in
Gitlow v. New York, the U.S. Supreme Court held that the Fourteenth Amendment applied the First
Amendment, freedom of speech, to the states.'®

Gradually, but never completely, the Supreme Court accepted the incorporation theory—the view that
most of the protections of the Bill of Rights are incorporated into the Fourteenth Amendment’s
protection against state government actions. Table 4-1-1 shows the rights that the Court has
incorporated into the Fourteenth Amendment and the case in which it first applied each protection. The
later Supreme Court decisions listed in Table 4-1-1 require the 50 states to accept for their citizens most
of the rights and freedoms that are set forth in the U.S. Bill of Rights.

Table 4-1-1: Incorporating the Bill of Rights into the Fourteenth Amendment
AMENDMENT

YEAR ISSUE INVOLVED COURT CASE

1925  Freedom of speech | Gitlow v. New York, 268 U.S. 652

1931 Freedom of the press | Near v. Minnesota, 283 U.S. 697

1932 Efr:z;;aeft"‘c’z:;s'“ capital vi Powell v. Alabama, 287 U.S. 45

1937 ;;eti?;’r:“ of assembly and right to | De Jonge v. Oregon, 299 U.S. 353

1940 Freedom of religion | Cantwell v. Connecticut, 310 U.S. 296
1947 | Separation of church and state | Everson v. Board of Education, 330 U.S. 1
1948 Right to a public trial Vi In re Oliver, 333 U.S. 257

99 7 peters 243 (1833).
100 68 U.S. 652 (1925).
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No unreasonable searches and

1949 seizures \Y; Wolf v. Colorado, 338 U.S. 25

1961  Exclusionary rule IV Mapp v. Ohio, 367 U.S. 643

1962 No cruel and unusual punishment VI Robinson v. California, 370 U.S. 660
1963 S;gszz LORIEn T el ety Vi Gideon v. Wainwright, 372 U.S. 335
1964 | No compulsory self-incrimination \Y Malloy v. Hogan, 378 U.S. 1

1965 Right to privacy 1, 11,1V, V, IX Griswold v. Connecticut, 381 U.S. 479
1966 Right to an impartial jury Vi Parker v. Gladden, 385 U.S. 363

1967  Right to a speedy trial Vi Klopfer v. North Carolina, 386 U.S. 213
1969 No double jeopardy \Y Benton v. Maryland, 395 U.S. 784

4-2 Freedom of Religion

4.2 - Give examples of how the Bill of Rights protects freedom of religion while maintaining a
separation between the state and religion, thereby limiting the direct influence of religion in public
life.

In the United States, freedom of religion consists of two main principles as presented in the First
Amendment. The establishment clause prohibits the establishment of a church that is officially
supported by the national government, thus guaranteeing a division between church and state. The free
exercise clause constrains the national government from prohibiting individuals from practicing the
religion of their choice. These two precepts can inherently be in tension with one another, however.
Public universities must allow religious groups to form on campus under the free exercise clause, but the
decision to fund the activities of religious student groups is much more complicated and depends on a
number of factors relative to the establishment clause. In the most recent Supreme Court decision on
this issue, the majority stipulated that the university may not “silence the expression of selected
viewpoints” in making funding decisions.***

The First Amendment to the Constitution states, in part, that “Congress shall make no law respecting an
establishment of religion.” In the words of Thomas Jefferson, the establishment clause was designed to
create a “wall of separation of Church and State.”*%?

Perhaps Jefferson was thinking about the religious intolerance that characterized the first colonies.
Many of the American colonies were founded by groups that were pursuing religious freedom for their
own particular denomination. Nonetheless, the early colonists were quite intolerant of religious beliefs
that differed from their own. Established churches, meaning state-protected denominations, existed
within 9 of the original 13 colonies.

101 Rosenberger v. University of Virginia, 515 U.S. 819 (1995).

102 «jefferson’s Letter to the Danbury Baptists, The Final Letter, as Sent,” January 1, 1802, The Library of Congress, Washington,
DC.




Page | 135
Chapter 4: Civil Liberties

As interpreted by the U.S. Supreme Court, the establishment clause in the First Amendment means at
least the following:

Neither a state nor the federal government can set up a church. Neither can pass
laws which aid one religion, aid all religions, or prefer one religion over another.
Neither can force nor influence a person to go to or to remain away from church
against his will or force him to profess a belief or disbelief in any religion. No person
can be punished for entertaining or professing religious beliefs or disbeliefs, for
church attendance or nonattendance. No tax in any amount, large or small, can be
levied to support any religious activities or institutions, whatever they may be called,
or whatever form they may adopt to teach or practice religion. Neither a state nor
the federal government can, openly or secretly, participate in the affairs of any
religious organizations or groups and vice versa. 1%

The establishment clause is applied to conflicts over state and local government aid to religious
organizations and schools, school prayer, evolution versus intelligent design, posting the Ten
Commandments in schools or public places, and discrimination against religious groups in publicly
operated institutions. The establishment clause’s mandate that government can neither promote nor
discriminate against religious beliefs raises particularly complex questions.

Image 4-2-1: Students participate in the “See You at the Pole” event
outside Old Main at the West Texas A&M University campus in Canyon,
. Texas. Issues related to prayer in public places, particularly public
Throughout the United States, all property  ¢h00/s and universities, are far from settled. Students hold a prayer
owners except religious, educational, rally around the flagpole (symbolic of government). Social media

fraternal, literary, scientific, and similar promotes the event with #neverstoppraying.
nonprofit institutions must pay property }
taxes. A large part of the proceeds of such i
taxes goes to support public schools. But
not all children attend public schools. Fully
12 percent of school-aged children attend
private schools, of which 85 percent have
religious affiliations. The Court has tried to
draw a fine line between permissible public
aid to students in church-related schools
and impermissible public aid to religion.
These issues have arisen most often at the
elementary and secondary levels.

Aid to Church-Related Schools

In 1971, in Lemon v. Kurtzman, the Court ruled that direct state aid could not be used to subsidize
religious instruction. 1% The Court in the Lemon case gave its most general statement on the
constitutionality of government aid to religious schools, stating that the aid had to be secular
(nonreligious) in aim, that it could not have the primary effect of advancing or inhibiting religion, and
that the government must avoid “an excessive government entanglement with religion.” These three

103 Fyerson v. Board of Education, 330 U.S. 1 (1947).
104 403 U.S. 602 (1971).
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phrases became known as the “three-part Lemon test,” which has been applied in most of the cases
under the establishment clause since 1971. The interpretation of the test, however, has varied over the
years.

In several cases, the Supreme Court has held that state programs helping church-related schools are
unconstitutional. The Court also has denied state reimbursements to religious schools for field trips and
for developing achievement tests. In a series of other cases, however, the Supreme Court has allowed
states to use tax funds for lunches, textbooks, diagnostic services for speech and hearing problems,
state-required standardized tests, computers, and transportation for students attending church-
operated elementary and secondary schools. In some cases, the Court argued that state aid was
intended to directly assist the individual child, and in other cases, such as bus transportation, the Court
acknowledged the state’s goals for public safety.

A Change in the Court’s Position

Today’s Supreme Court has shown a greater willingness to allow the use of public funds for programs in
religious schools. In 1985, in Aguilar v. Felton, the Supreme Court ruled that state programs providing
special educational services for disadvantaged students attending religious schools violated the
establishment clause.'® In 1997, however, when the Supreme Court revisited this decision, the Court
reversed its position. In Agostini v. Felton, the Court held that Aguilar was “no longer good law.”*% What
happened to cause the Court to change its mind? Justice Sandra Day O’Connor answered that: What had
changed since Aguilar was “our understanding” of the establishment clause. Between 1985 and 1997,
the Court’s makeup had also changed significantly. Six of the nine justices who participated in the 1997
decision were appointed after the 1985 Aguilar decision.

School Vouchers

Questions about the use of public funds for church-related schools are likely to continue as state
legislators search for new ways to improve the educational system. An issue that has come to the
forefront is school vouchers. In a voucher system, educational vouchers (state-issued credits) can be
used to “purchase” education at any school, public or private. In other words, the public money follows
the individual student wherever he or she may enroll. Proponents of these programs argue that
vouchers allow low-income students to escape poorly performing public schools, whereas opponents
warn that vouchers take money away from public schools that are already underfunded.

School districts in 13 states and the District of Columbia provide state-funded vouchers to qualifying
students. The courts reviewed a case involving Ohio’s voucher program in which some $10 million in
public funds was spent annually to send 4,300 Cleveland students to 51 private schools, all but 5 of
which were Catholic schools. The case presented a straightforward constitutional question: Is it a
violation of separation of church and state for public tax money to be used to pay for religious
education?

In 2002, the Supreme Court held that the Cleveland voucher program was constitutional. 7 The Court
concluded, by a 5—4 vote, that Cleveland’s use of taxpayer-paid school vouchers to send children to

105 473 U.S. 402 (1985).
106 521 U.S. 203 (1997).
107 Zelman v. Simmons-Harris, 536 U.S. 639 (2002).
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private schools was constitutional. The Court’s majority reasoned that the program did not
unconstitutionally entangle church and state because families theoretically could use the vouchers for
their children to attend religious schools, secular private academies, suburban public schools, or charter
schools, even though few public schools had agreed to accept vouchers. The Court’s decision raised a
further question—whether religious and private schools that accept government vouchers must comply
with disability and civil rights laws, as public schools are required to do. Past decisions by the Supreme
Court and recent guidance from the Department of Justice suggest that voucher programs must be
administered in nondiscriminatory ways.

Despite the U.S. Supreme Court’s decision upholding the Cleveland voucher program, in 2006 the Florida
Supreme Court declared Florida’s voucher program unconstitutional. The Florida court held that its state
constitution bars public funding from being diverted to private schools that are not subject to the
uniformity requirements of the state’s public-school system. The state of Arizona has taken a different
approach, passing legislation to allow parents to reduce their state taxes by the amount of tuition paid
to a private school. In 2011, the Supreme Court ruled that, because the money was paid directly from
the individual to the school and the government did not support the private school, the law could not be
challenged by other taxpayers. 1% In 2016, around 141,000 children received school vouchers; however,
vouchers remain controversial.

The Issue of School Prayer—Engel v. Vitale

Do the states have the right to promote religion in general, without making any attempt to establish a
particular religion? That is the question raised by school prayer and was the issue in 1962 in Engel v.
Vitale, the so-called Regents’ Prayer case in New York. ' The State Board of Regents of New York had
suggested that a prayer be spoken aloud in the public schools at the beginning of each day. The
recommended prayer was as follows:

Almighty God, we acknowledge our dependence upon Thee, and we beg Thy blessings
upon us, our parents, our teachers, and our Country.

Following implementation, parents of several students challenged the action of the regents, maintaining
that it violated the establishment clause of the First Amendment. At trial, the parents lost. The Supreme
Court, however, ruled that the regents’ action was unconstitutional because “the constitutional
prohibition against laws respecting an establishment of a religion must mean at least that in this country
it is no part of the business of government to compose official prayers for any group of the American
people to recite as part of a religious program carried on by any government.” The Court’s conclusion
was based in part on the “historical fact that governmentally established religions and religious
persecutions go hand in hand.” In Abington School District v. Schempp, the Supreme Court outlawed
officially sponsored daily readings of the Bible and recitation of the Lord’s Prayer in public schools. *°

108 Arizona School Tuition Organization v. Winn. 563 US 125 (2011).
109 370 U.S. 421 (1962).
110 374 U.S. 203 (1963).
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The Debate over School Prayer Continues

Although the Supreme Court has ruled repeatedly against officially sponsored prayer and Bible-reading
sessions in public schools, other means for bringing some form of religious expression into public
education have been attempted. In 1983, the Tennessee legislature passed a bill requiring public school
classes to begin each day with a minute of silence. Alabama had a similar law. In 1985, in Wallace v.
Jaffree, the Supreme Court struck down as unconstitutional the Alabama law authorizing one minute of
silence for prayer or meditation in all public schools. *'* Applying the three-part Lemon test, the Court
concluded that the law violated the establishment clause because it was “an endorsement of religion
lacking any clearly secular purpose.”

Since then, the lower courts have interpreted the Supreme Court’s decision to mean that states can
require a moment of silence in the schools as long as they make it clear that the purpose of the law is
secular, not religious. Opponents argue that it is an opportunity for prayer in disguise.

Prayer Outside the Classroom

The courts have also dealt with cases involving prayer in public schools outside the classroom,
particularly during graduation ceremonies. In 1992, in Lee v. Weisman, the U.S. Supreme Court held that
it was unconstitutional for a school to invite a rabbi to deliver a nonsectarian prayer at graduation.?
The Court said nothing about students organizing and leading prayers at graduation ceremonies and
other school events, however, and these issues continue to come before the courts. A particularly
contentious question in recent years has been the constitutionality of student-initiated prayers before
sporting events, such as football games. In 2000, the Supreme Court held that although school prayer at
graduation did not violate the establishment clause, students could not use a school’s public-address
system to lead prayers at sporting events.'3

Despite the Court’s ruling, students at schools in several states (particularly those in the South) continue
to pray over public-address systems prior to sporting events. In other areas, the Court’s ruling is skirted
by avoiding the use of the public-address system. In North Carolina, a pregame prayer was broadcast
over a local radio station and heard by fans who took radios to the game for that purpose. Regardless of
the Court’s current interpretation, practices related to prayer outside of the formal school setting vary
widely but generally conform to community norms. Only when an individual or group objects is the
guestion subject to the courts’ interpretation again.

The Ten Commandments

A related church—state issue is whether the Ten Commandments may be displayed in public schools—or
on any public property. Supporters of the movement to display the Ten Commandments argue that they
embody American values and that they constitute a part of the official and permanent history of
American government.

111 472 U.S. 38 (1985).
112 505 U.S. 577 (1992).
113 santa Fe Independent School District v. Doe, 530 U.S. 290 (2000).
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Opponents of such laws claim that they are an unconstitutional government entanglement with the
religious life of citizens. Still, various Ten Commandments installations have been found to be
constitutional. For example, the Supreme Court ruled in 2005 that a granite monument on the grounds
of the Texas state capitol that contained the commandments was constitutional because the monument
as a whole was secular in nature. % In another 2005 ruling, however, the Court ordered that displays of
the Ten Commandments in front of two Kentucky county courthouses had to be removed because they
were overtly religious. ***

Forbidding the Teaching of Evolution

For many decades, certain religious groups, particularly in Southern

states, have opposed the teaching of evolution in the schools. To these The Pew Research Center
groups, evolutionary theory directly counters their religious belief that found that 34 percent of
human beings did not evolve, but were created fully formed, as American adults in 2016
described in the biblical story of creation. State and local attempts to rejected evolution,
forbid the teaching of evolution, however, have not passed believing instead that
constitutional muster in the eyes of the U.S. Supreme Court. In 1968, “humans and other living
the Court held in Epperson v. Arkansas that an Arkansas law prohibiting things have existed in
the teaching of evolution violated the establishment clause because it their present form since
imposed religious beliefs on students. *® The Louisiana legislature the beginning of time.”

passed a law requiring the teaching of the biblical story of the creation

alongside the teaching of evolution. In 1987, in Edwards v. Aguillard, the Supreme Court declared that
this law was unconstitutional, in part because it had as its primary purpose the promotion of a particular
religious belief. **7

Nonetheless, state and local groups around the country continue their efforts against the teaching of
evolution. The Cobb County school system in Georgia attempted to include a disclaimer in its biology
textbooks that proclaims, “Evolution is a theory, not a fact, regarding the origin of living things.” A
federal judge later ruled that it must be removed. Other school districts have considered teaching
“intelligent design” as an alternative explanation of the origin of life. Proponents of intelligent design
contend that evolutionary theory has gaps that can be explained only by the existence of an intelligent
creative force (God). Intelligent design, at its essence, proposes an original creator, which is a religious
belief that cannot be taught in public schools.

Religious Speech

Another controversy in the area of church—state relations concerns religious speech in public schools or
universities. In Rosenberger v. University of Virginia, the issue was whether the University of Virginia
violated the establishment clause when it refused to fund publication costs related to a Christian
magazine, Wide Awake, but granted funds collected from student activity fees to more than 100 other
student organizations. '8 The university argued that providing funding violated the establishment

114 vvan Orden v. Perry, 125 S. Ct. 2854 (2005).

115 McCreary County v. American Civil Liberties Union, 125 S. Ct. 2722 (2005).
116 393 U.S. 97 (1968).

117 482 U.S. 578 (1987).

118 515 U.5. 819 (1995).
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clause, whereas Robert Rosenberger and other founders of Wide Awake argued under a free speech
claim that the magazine was designed to promote discussion. The Supreme Court ruled that the
university’s policy unconstitutionally discriminated against religious speech and that the university may
not “silence the expression of selected viewpoints.” The Court pointed out that the funds came from
student fees, not general taxes, and were used for the “neutral” payment of bills for student groups.

Later, the Supreme Court reviewed a case involving a similar claim of discrimination against a religious
group, the Good News Club. The club offers religious instruction to young schoolchildren. The club sued
the school board of a public school in Milford, New York, when the board refused to allow the club to
meet on school property after the school day ended. The club argued that the school board’s refusal to
allow the club to meet on school property, when other groups—such .

as the Girl Scouts and the 4-H Club—were permitted to do so, ﬂig‘;:j‘;igstsgfjissirzr;t;:;:x;g
amounted to discrimination on the basis of religion. Ultimately, the the collapse of the World Trade Center
Supreme Court agreed, ruling in Good News Club v. Milford Central on September 11, 2001. Resembling a

. , .. . , the structure b ial
School that the Milford school board’s decision violated the cross, the structure became a memoria
and place for reflection during the

establishment clause. **° clean-up and reconstruction. The
structure is now housed in the National
Public Expression of Religion September 11 Memorial Museum.

What kinds of religious expression are protected in public displays?
The World Trade Center cross is a configuration of steel beams found
in the rubble after the September 11, 2001, terrorist attacks
collapsed both towers. The proportions resemble a Christian cross,
and once found, the cross became a makeshift memorial and site of
reflection. The cross has been installed in the National September 11
Memorial Museum, prompting objections from the group American
Atheists. Members of the group are filing a lawsuit arguing that the
cross does not belong in a private museum situated on property
leased from the government. “It’s necessary to fight this because this
is inequality on government property,” said American Atheists
president David Silverman. “If you take the religion away from the
cross, you’ve got scrap metal,” Silverman said. “Just like all the other
scrap metal that fell on the cross. The only reason that this cross is
special is because it is religious.” 12

Blasphemy and Free Speech Rights

We have seen a number of instances where fundamental rights collide. In the United States, these
conflicts are usually resolved by the Supreme Court, but in other nations the means of resolving a clash
of fundamental differences is less clear. Take the example of blasphemy—defined as insulting God or
any religious or holy person or thing. In some countries, blasphemy is not only illegal but is punishable
by death. Although some states have adopted anti-blasphemy statutes, such laws violate the U.S.
Constitution and, when challenged, have been struck down. On January 7, 2015, armed Islamist

119 533 U.S. 98 (2001).

120 scott Stump, “World Trade Center Cross Fight Continues as Atheist Group Appeals Ruling,” TODAY News, March 6, 2014.
www.today.com/news/world-trade-center-cross-fight-continues-athiest-group-appeals-ruling-2079328902
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terrorists broke into the Paris offices of the French satirical magazine Charlie Hebdo killing 12 people.
The gunmen were heard shouting “Allahu akbar” (“God is great” in Arabic) and also “the Prophet is
avenged.” Charlie Hebdo was the target of attacks in 2011 as well—both presumably in response to
controversial Muhammad cartoons it published, dubbed “overt provocations” by some. The attack was
widely condemned, and those standing in solidarity with the magazine demonstrated their support for
free speech and freedom of expression by adopting the phrase “Je suis Charlie” (I am Charlie). Offensive,
inflammatory, and even blasphemous speech and expression are protected by the First Amendment in
the United States. An annual survey of American attitudes about the First Amendment conducted in
2015 found that 63 percent of individuals favor allowing cartoonists to publish images of Muhammad
even though those images could be offensive to some religions. **

The First Amendment constrains Congress from prohibiting the free exercise of religion. Does this free
exercise clause mean that no type of religious practice can be prohibited or restricted by government?
Certainly, a person can hold any religious belief that he or she wants or have no religious beliefs. When,
however, religious practices work against public policy and the public welfare, the government can act.
For example, regardless of a child’s or parent’s religious beliefs, the government can require certain
types of vaccinations. The sale and use of some controlled substances for religious purposes has been
held illegal, because a religion cannot make legal what would otherwise be illegal.

The extent to which government can regulate religious practices has always been a subject of
controversy. In 1990, in Oregon v. Smith, the U.S. Supreme Court ruled that the state of Oregon could
deny unemployment benefits to two drug counselors who had been fired for using peyote, an illegal
drug, in their religious services. **2 The counselors had argued that using peyote was part of the practice
of a Native American religion. Many criticized the decision, decrying the increased regulation of religious
practices.

The Religious Freedom Restoration Act

In 1993, Congress responded to the public’s criticism by passing the Religious Freedom Restoration Act
(RFRA). One of the specific purposes of the act was to overturn the Supreme Court’s decision in Oregon
v. Smith. The act required national, state, and local governments to “accommodate religious conduct”
unless the government could show a compelling reason not to do so. Moreover, if the government did
regulate a religious practice, it had to use the least restrictive means possible.

Some people believed that the RFRA went too far in the other direction—it accommodated practices
that were contrary to the public policies of state governments. Proponents of states’ rights complained
that the act intruded into an area traditionally governed by state laws, not by the national government.
In 1997, in City of Boerne v. Flores, the Supreme Court agreed and held that Congress had exceeded its
constitutional authority with the RFRA. 2 According to the Court, the act’s “sweeping coverage ensures
its intrusion at every level of government, displacing laws and prohibiting official actions of almost every

121 Newseum Institute, “The 2015 State of The First Amendment.” www.newseuminstitute.org/wp-
content/uploads/2015/07/FAC_SOFA15 report.pdf

122 494 U.S. 872 (1990).
123521 U.5. 507 (1997).
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description and regardless of subject matter.” In response to this ruling, 31 states have adopted
Religious Freedom Restoration Acts that apply to state and municipalities.

The Arizona legislature passed a bill in 2014 that would have allowed businesses to deny services to
lesbian, gay, bisexual, or transgender (LGBT) customers. Governor Jan Brewer vetoed the law, but that
hardly settled the question. Opponents of this and similar bills (pending or adopted) in other states view
it as legalizing discrimination. Supporters argue that they should not be compelled by the state to
promote views inconsistent with their personal religious beliefs. These divergent opinions were
reflected by media tweets announcing the governor’s veto—The Washington Post referred to it as an
antigay bill, whereas The Wall Street Journal (a more conservative publication) termed it a religious
freedom bill. Most of the cases in this area have arisen when vendors have refused to sell wedding
cakes, flowers, or photography services to same-sex couples getting married. The following year, Indiana
Governor Mike Pence signed the RFRA into law, allowing a business owner to cite his or her religious
beliefs as a defense in court and banning local governments from making any law “substantially
burdening” the free exercise of religion. The law was opposed by many in the business and hospitality
community. According to the National Conference of State Legislatures, 21 states have RFRAs in some
form. 12* Several other states, including North Carolina and Mississippi, adopted “Religious Liberty” laws
in 2016. The reaction from major corporations was swift and negative—PayPal, Inc., withdrew plans to
build a new processing facility in North Carolina. Governors in several states including New York and
Washington prohibited “nonessential” travel by government employees to North Carolina. In Georgia,
Governor Nathan Deal vetoed a similar measure under considerable pressure from major corporations
and the Metro Atlanta Chamber.

A similar religious exemption battle took place over the Affordable Care Act’s contraception mandate.
The Supreme Court heard two cases (Sebelius v. Hobby Lobby and Conestoga Wood Specialties Corp. v.
Sebelius) in which a company claimed its objection to providing mandated contraception coverage
stemmed from the owners’ religious beliefs. In Burwell v. Hobby Lobby, decided by a 5-4 vote in June
2014, the Supreme Court ruled that requiring “closely held” corporations to pay for insurance coverage
for contraception violated the Religious Freedom Restoration Act of 1993. Justice Ruth Bader Ginsberg
read her dissent from the bench, indicating her strong disagreement with the holding in the majority
opinion. Following the Hobby Lobby decision, the Obama administration released new rules allowing
women to get birth control at no cost, even if they work for employers that do not cover contraception
because of religious objections.

124 National Conference of State Legislatures, “2015 State Religious Restoration Legislation.” http://www.ncsl.org/research/civil-
and-criminal-justice/2015-state-rfra-legislation.aspx
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4-3 Freedom of Expression

4.3 - Locate the protections of political expression and dissent in the Constitution and explain why
freedom of expression is critical to people’s participation in politics.

Perhaps the most frequently invoked freedom that Americans have is

the right to free speech and a free press without government

interference. Citizens have the right to have a say, and all of us have the | Accordingto a 2015
right to hear what others say. For the most part, Americans can criticize survey sponsored by the
public officials and their actions without fear of reprisal by any branch Newseum Institute, 33

of government. percent of the
respondents could not

name any First

Amendment rights.
Restraining an activity before that activity has actually occurred is called
prior restraint. When expression is involved, prior restraint means censorship, as opposed to
subsequent punishment. Prior restraint of expression would require, for example, that a permit be
obtained before a speech could be made, a newspaper article published, a movie shown, or an art
exhibition opened. Most, if not all, Supreme Court justices have been very critical of governmental
action that imposes prior restraint on expression. The Court clearly displayed this attitude in Nebraska
Press Association v. Stuart, a case decided in 1976:

A prior restraint on expression comes to this Court with a “heavy presumption”
against its constitutionality ... The government thus carries a heavy burden of
showing justification for the enforcement of such a restraint. 1%

One of the most famous cases concerning prior restraint was New York Times v. United States in 1971,
the so-called Pentagon Papers case. ?° The Times and The Washington Post were about to publish the
Pentagon Papers, an elaborate secret history of the U.S. government’s involvement in the Vietham War
(1964-1975) released by Daniel Ellsberg, an employee of the RAND corporation. The government
wanted a court order to bar publication of the documents, arguing that national security was threatened
and that the documents had been stolen. The documents contained evidence that the U.S. government
knew that the Vietnam War was likely “unwinnable” and that continuing the war would result in many
more causalities than reported. The newspapers argued that the public had a right to know the
information contained in the papers, even if it embarrassed the government, and that the press had the
right to inform the public. The Supreme Court ruled 6-3 in favor of the newspapers’ right to publish the
information. This case affirmed the no prior restraint doctrine.

An organization known as WikiLeaks, led by Australian Julian Assange, released thousands of documents
online leaked from governments around the world in 2010. Most documents had been “classified” by

125427 U.S. 539 (1976). See also Near v. Minnesota, 283 U.S. 697 (1931).
126 403 U.S. 713 (1971).




Page | 144
Chapter 4: Civil Liberties

the respective governments as too sensitive to be  Image 4-3-1: A supporter of the Anonymous group wearing a
. - . . Guy Fawkes mask holds up a placard featuring a photo of U.S.
m lic. U.S. military and diplomati
ade public. U.S tary and diplomatic intelligence leaker Edward Snowden during a rally in front of

documents were leaked by Chelsea Manning Berlin’s landmark Brandenburg Gate on November 5, 2013.
(born Bradley Manning), an Army intelligence

officer with access to intelligence databases.
Manning was convicted in 2013 on espionage
charges and is currently serving a 35-year
sentence. Assange, indicted on unrelated crimes,
was granted political asylum by Ecuador, where he
continues to reside. Most recently, Edward
Snowden, a computer specialist formerly
employed by the Central Intelligence Agency (CIA)
and a private contractor doing work for the
National Security Agency (NSA), leaked thousands
of documents detailing the NSA’s international Internet surveillance initiatives and a collection of
telephone metadata to The Guardian and The Washington Post. In June 2013, the U.S. government
charged Snowden with espionage and revoked his U.S. passport. At the time, Snowden was in flight from
Hong Kong to Ecuador with a one-night layover planned in Moscow. Without a passport, he could not
continue his travel and remained stranded in the Moscow airport until Russia offered him temporary
asylum for one year. Snowden remains in Russia today and makes his living with remote speaking
engagements. Snowden is considered a fugitive from justice by the U.S. government, but a hero and
patriot by others. Snowden claims that the only motive for his leaks was to “inform the public as to that
which is done in their name and that which is done against them.” **” All of these leaks raise questions
about the public’s right (and possible need) to know what its government is doing, as well as issues of
privacy and national security.

Not all expression is in words or in writing. Articles of clothing, gestures, Eighty-four percent of

movements, and other forms of expressive conduct are considered Americans 18 to 30 years
symbolic speech. Such speech is given substantial protection today by old believe that high

our courts. In a landmark decision issued in 1969, Tinker v. Des Moines school students should be
School District, the U.S. Supreme Court held that the wearing of black able to exercise the same
armbands by students in protest against the Vietnam War was a form of First Amendment rights as
speech protected by the First Amendment. 12 The case arose after a adults, an opinion shared
school administrator in Des Moines, lowa, issued a regulation by 75 percent of all
prohibiting students in the Des Moines school district from wearing the Americans.

armbands. The Supreme Court reasoned that the school district was
unable to show that the wearing of the armbands had disrupted normal school activities. Furthermore,

127 Glenn Greenwald, Ewen MacAskill, and Laura Poitras. “Edward Snowden: The Whistleblower Behind the NSA Surveillance
Revelations.” The Guardian, June 11, 2013 www.theguardian.com/world/2013/jun/09/edward-snowden-nsa-whistleblower-surveillance
128 393 U.S. 503 (1969).
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the school district’s policy was discriminatory, as it banned only certain forms of symbolic speech (the
black armbands) and not others (such as lapel crosses and fraternity rings).

In 1989, in Texas v. Johnson, the Supreme Court ruled that state laws that prohibited the burning of the
American flag as part of a peaceful protest also violated the freedom of expression protected by the
First Amendment. '*° Congress responded by passing the Flag Protection Act of 1989, which was ruled
unconstitutional by the Supreme Court in June 1990.1%° Congress and President George H. W. Bush
immediately pledged to work for a constitutional amendment to “protect our flag”—which has yet to be
successful.

In 2003, however, the Supreme Court held that a Virginia statute prohibiting the burning of a cross with
“an intent to intimidate” did not violate the First Amendment. The Court concluded that a burning cross
is an instrument of racial terror so threatening that it does not warrant protection as a form of free
expression. 13!

Commercial speech is defined as advertising statements. Can advertisers use their First Amendment
rights to prevent restrictions on the content of commercial advertising? Until the 1970s, the Supreme
Court held that such speech was not protected at all by the First Amendment. By the mid-1970s,
however, more commercial speech had been brought under First Amendment protection. According to
Justice Harry A. Blackmun, “Advertising, however tasteless and excessive it sometimes may seem, is
nonetheless dissemination of information as to who is producing and selling what product for what
reason and at what price.” ** Nevertheless, the Supreme Court will consider a restriction on commercial
speech valid as long as it

1) seeksto implement a substantial government interest,
2) directly advances that interest, and
3) goes no further than necessary to accomplish its objective.

An advertisement that makes totally false claims can be restricted.

Political campaign advertising crosses the boundaries between individual free speech and commercial
speech. For many years, federal law has prohibited businesses, labor unions, and other organizations
from engaging directly in political advertising, but corporations and other groups were allowed to create
political action committees to engage in regulated activities. In recent years, new organizational forms
were created to campaign for issues. Nonprofit organizations, however, were strictly prohibited from
directly campaigning for candidates. In 2009, the Supreme Court overturned decades of law on this
issue, declaring in Citizens United v. FEC that corporations and other associations were “persons” in
terms of the law and had free speech rights. According to the majority decision, Citizens United, an
incorporated nonprofit group, was unfairly denied the right to pay for broadcasting a movie about

129 488 U.S. 884 (1989).

130 ynited States v. Eichman, 496 U.S. 310 (1990).

131 Virginia v. Black, 538 U.S. 343 (2003).

132 Virginia State Board of Pharmacy v. Virginia Citizens Consumer Council, Inc., 425 U.S. 748 (1976).
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Senator Hillary Clinton, which was intended to harm her presidential campaign. President Obama asked
Congress to rewrite the campaign finance laws to restrict such forms of political advertising, but it has
not successfully done so. 32

At various times, restrictions on expression have been permitted. After the terrorist attacks of
September 11, 2001, periods of perceived foreign threats to the government sometimes led to more
repression of speech that is thought to be dangerous to the nation. The Supreme Court changes its view
of what might be dangerous speech depending on the times.

Clear and Present Danger

When a person’s remarks create a clear and present danger to peace or public order, they can be
curtailed constitutionally. Justice Oliver Wendell Holmes used this reasoning in 1919 when examining
the case of a socialist who had been convicted for violating the Espionage Act by distributing a leaflet
that opposed the military draft. Holmes stated:

The question in every case is whether the words are used in such circumstances and
are of such a nature as to create a clear and present danger that they will bring
about the substantive evils that Congress has a right to prevent. It is a question of
proximity and degree.

According to the clear and present danger test, expression may be restricted if evidence exists that such
expression would cause a condition, actual or imminent, that Congress has the power to prevent.
Commenting on this test, Justice Louis D. Brandeis in 1920 said, “Correctly applied, it will reserve the
right of free speech ... from suppression by tyrannists, well-meaning majorities, and from abuse by
irresponsible, fanatical minorities.” 134

Modifications to the Clear and Present Danger Rule

Since the clear and present danger rule was first enunciated, the U.S. Supreme Court has modified it. In
1925, when many Americans feared the increasing power of communist and other left-wing parties in
Europe, the Supreme Court heard the case Gitlow v. New York. *** In its opinion, the Court introduced
the bad-tendency rule. According to this rule, speech or other First Amendment freedoms may be
curtailed if a possibility exists that such expression might lead to some “evil.” In the Gitlow case, a
member of a left-wing group was convicted of violating New York State’s criminal anarchy statute when
he published and distributed a pamphlet urging the violent overthrow of the U.S. government. In its
majority opinion, the Supreme Court held that although the First Amendment afforded protection
against state incursions on freedom of expression, Gitlow could be punished legally because his
expression would tend to bring about evils that the state had a right to prevent. If distributed now,
Gitlow’s publication would likely have been treated as protected political speech.

133 Citizens United v. Federal Election Commission, 558 U.S. (2010).
134 schaefer v. United States, 251 U.S. 466 (1920).
135 268 U.S. 652 (1925).
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The Supreme Court again modified the clear and present danger test in a 1951 case, Dennis v. United
States. % During the early years of the Cold War, Americans were anxious about the activities of
communists and the Soviet Union within the United States. Congress passed several laws that essentially
outlawed the Communist Party of the United States and made its activities illegal. Twelve members of
the American Communist Party were convicted of violating a statute that made it a crime to conspire to
teach, advocate, or organize the violent overthrow of any government in the United States. The
Supreme Court affirmed the convictions, significantly modifying the clear and present danger test in the
process. The Court applied a grave and probable danger rule. Under this rule, “the gravity of the ‘evil’
discounted by its improbability justifies such invasion of free speech as is necessary to avoid the danger.”
This rule gave much less protection to free speech than did the clear and present danger test.

Six years after the Dennis case, the Supreme Court heard another case in which members of the
Communist Party in California were accused of teaching and advocating the overthrow of the
government of the United States. The ruling of the Court greatly reduced the scope of the law passed by
Congress. In Yates v. United States, the Court held that there was a difference between “advocacy and
teaching of forcible overthrow as an abstract principle” and actually proposing concrete action. **” The
Court overturned the convictions of the party leaders because they were engaging in speech rather than
action. This was the beginning of a series of cases that eventually found the original congressional
legislation to be unconstitutional because it violated the First and Fourth Amendments.

Some claim that the United States did not achieve true freedom of political speech until 1969, when, in
Brandenburg v. Ohio, the Supreme Court overturned the conviction of a Ku Klux Klan leader for violating
a state statute. *® The statute prohibited anyone from advocating “the duty, necessity, or propriety of
sabotage, violence, or unlawful methods of terrorism as a means of accomplishing industrial or political
reform.” The Court held that free speech does not permit a state “to forbid or proscribe advocacy of the
use of force or of law violation except where such advocacy is directed to inciting or producing imminent
lawless actions and is likely to incite or produce such action.” The incitement test enunciated by the
Court in this case is a difficult one for prosecutors to meet. As a result, the Court’s decision significantly
broadened the protection given to advocacy speech.

These rulings are several decades old, but the principles remain intact. Consider these examples of
political speech and expression—are they protected by the First Amendment? In July 2010, an
evangelical Christian pastor named Terry Jones threatened to set fire to 200 copies of the Quran on the
anniversary of the September 11, 2001, terrorist attacks. Although he did not carry out the act, the
threat alone resulted in violent protests in the Middle East and Asia, leading to several deaths. A year
later, he put the Quran on trial, found it guilty of crimes against humanity, and burned the book in his
church sanctuary. Again, violent reactions in Afghanistan and elsewhere resulted in multiple injuries and
deaths. American politicians from both parties condemned the actions as unnecessary provocations.
General David Petraeus, then the commander of international forces in Afghanistan, cautioned that
Jones’s actions would endanger U.S. military forces stationed in Islamic regions around the world.

136 341 U.S. 494 (1951).
137 354 U.S. 298 (1957).
138 395 U.S. 444 (1969).
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At events and funerals for U.S. soldiers killed in Iraq and Afghanistan, religious extremists from
Westboro Baptist Church in Topeka, Kansas, picketed with signs reading, “God hates fags,” “God hates
America,” and “Thank God for dead soldiers.” The protests were intended to attract attention to the
group’s anti-gay agenda. Westboro Baptist Church was founded by the late Fred Phelps, and the
congregation consists mainly of his extended family. In 2006, Westboro Baptist Church picketed the
funeral of Marine Lance Corporal Matthew Snyder killed in Irag with signs reading “You’re Going to
Hell,” “Semper Fi Fags,” and “God Hates You.” Snyder’s family filed a lawsuit accusing the church and its
founders of defamation, invasion of privacy, and the intentional infliction of emotional distress. A U.S.
District Court awarded the family $5 million in damages, but the U.S. Court of Appeals for the Fourth
Circuit held that the judgment violated the First Amendment’s protections on religious expression. The
question, “Does the First Amendment protect protesters at a funeral from liability for intentionally
inflicting emotional distress on the family of the deceased?” was argued before the U.S. Supreme Court.
In an 8—1 decision, the Court ruled in favor of Westboro and Fred Phelps. Chief Justice Roberts, writing
for the majority, said in part, the protection of the First Amendment “cannot be overcome by a jury
finding that the picketing was outrageous.” ** Samuel Alito cast the lone dissenting vote, writing, “In
order to have a society in which public issues can be openly and vigorously debated, it is not necessary to
allow the brutalization of innocent victims like the petitioner.” In response, several states passed laws
limiting pickets at funerals. In 2012, President Obama signed into law a bill restricting demonstrations at
military funerals with regard to time and place.

ALLALL DN TR il Liberties in a Trump Administration

How you voted on November 8, 2016 likely determines whether you anticipate the erosion or
expansion of civil liberties civil liberties under the Trump administration. The Bill of Rights specifically
limits encroachment by government on individual liberties, but these protections are subject to
interpretation.

During the campaign, Donald Trump called for a ban on Muslims entering the country as well as a ban
on anyone who comes from any part of the world with a “proven history of terrorism.” Restricting
immigration is not without historical precedent. New immigrants from China were excluded for 10
years under the Chinese Exclusion Act of 1882, for example. Whether such a ban can be imposed on
the basis of a religious test is unknown.

Candidate Donald Trump also imposed limits on press access to his campaign for specific news outlets
that he determined were unfriendly in their coverage. Univision, The Washington Post, Politico, and
the Des Moines Register are a few of the news outlets whose press credentials were revoked.

When Donald Trump assumed the presidency, he took this oath: “I do solemnly swear (or affirm) that
| will faithfully execute the Office of President of the United States, and will to the best of my ability,
preserve, protect and defend the Constitution of the United States.”

For Critical Analysis
1. During a transition in political power, people are understandably nervous about what the
change will mean. How are civil liberties at the center of those concerns?

139 Snyder v. Phelps, 562 U.S. 443 (2011).
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2. The history of civil liberties is characterized by the tension between individual liberties and
government’s responsibility to maintain order. Where will this tension be most evident in the
new administration?

Many state and federal statutes make it a crime to disseminate obscene materials. Generally, the courts
have not been willing to extend constitutional protections of free speech to what they consider to be
obscene materials. But what is obscenity? Justice Potter Stewart once stated, in Jacobellis v. Ohio, a
1964 case, that even though he could not define obscenity, “/ know it when I see it.” **° The problem is
that even if it were agreed on, the definition of obscenity changes with the times. The works of Mark
Twain and Edgar Rice Burroughs at times have been considered obscene.

Definitional Problems

The Supreme Court has grappled at times with the difficulty of specifying an operationally effective
definition of obscenity. In 1973, in Miller v. California, Chief Justice Warren Burger created a formal list
of requirements that must be met for material to be considered legally obscene. ** Material is obscene
if

1) the average person finds that it violates contemporary community standards;
2) the work taken as a whole appeals to a prurient interest in sex;

3) the work shows patently offensive sexual conduct; and

4) the work lacks serious redeeming literary, artistic, political, or scientific merit.

The problem is that one person’s prurient interest is another person’s medical interest or artistic
pleasure. The Court went on to state that the definition of prurient interest would be determined by the
community’s standards. The Court avoided presenting a definition of obscenity, leaving this
determination to local and state authorities. Consequently, the Miller case has been applied in a widely
inconsistent manner.

Protecting Children

The Supreme Court has upheld state laws making it illegal to sell materials showing sexual performances
by minors. In 1990, in Osborne v. Ohio, the Court ruled that states can outlaw the possession of child
pornography in the home. *** The Court reasoned that the ban on private possession is justified because
owning the material perpetuates commercial demand for it and for the exploitation of the children
involved. At the federal level, the Child Protection Act of 1984 made it a crime to receive knowingly
through the mails sexually explicit depictions of children.

Pornography on the Internet

A significant problem facing Americans and lawmakers today is how to control obscenity and child
pornography disseminated via the Internet. In 1996, Congress first attempted to protect minors from
pornographic materials on the Internet by passing the Communications Decency Act (CDA). This made it

140 378 U.S. 184 (1964).
141413 U.5. 5(1973).
142 495 U.S. 103 (1990).
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a crime to make available to minors online any “obscene or indecent” message that “depicts or
describes, in terms patently offensive as measured by contemporary community standards, sexual or
excretory activities or organs.” It was immediately challenged as an unconstitutional infringement on
free speech. The Supreme Court held that the act imposed unconstitutional restraints on free speech
and was therefore invalid. ** In the eyes of the Court, the terms indecent and patently offensive
covered large amounts of nonpornographic material with serious educational or other value. Later
attempts by Congress to curb pornography on the Internet also encountered stumbling blocks. The Child
Online Protection Act (COPA) of 1998 banned the distribution of material “harmful to minors” without
an age-verification system to separate adult and minor users. In 2002, the Supreme Court upheld a
lower court injunction suspending the COPA, and in 2004, the Court again upheld the suspension of the
law on the ground that it was probably unconstitutional. *** In 2000, Congress enacted the Children’s
Internet Protection Act (CIPA), which requires public schools and libraries to install filtering software to
prevent children from viewing websites with “adult” content.

Should “Virtual” Pornography Be Deemed a Crime?

In 2001, the Supreme Court agreed to review a case challenging the constitutionality of the Child
Pornography Prevention Act (CPPA) of 1996. This act made it illegal to distribute or possess “any visual
depiction, including any photograph, film, video, picture, or computer or computer-generated image or
picture” that “is, or appears to be, of a minor engaging in sexually explicit conduct.” The Free Speech
Coalition, an adult-entertainment trade association, filed suit alleging that the appears to be and
conveys the impression provisions are overbroad, and thus restrain works otherwise protected by the
First Amendment. The Supreme Court, in a 6—3 decision, agreed that the two provisions were overbroad
and therefore unconstitutional, noting further that the CPPA prohibits speech that records no crime and
creates no victims by its production. 14

Is there a way for government to prevent the sharing of child pornography on the Internet without
violating free expression values? Possession and distribution of child pornography has gone
underground. A Justice Department study reported that 21 million unique computer Internet Protocol
(IP) addresses were identified and tracked sharing child pornography files, more than 9 million of them
in the United States. In 2011, authorities in the United States turned over 22 million images of children
actively being abused to make child pornography to the National Center for Missing and Exploited
Children to try and identify the victims. According to the International Center for Missing and Exploited
Children, these images are crime scene photos of child abuse, not child pornography. Robust
enforcement of existing laws has moved child pornography off of easily accessible websites and into
password-protected private chat rooms, a world sometimes referred to as the “dark web.” ¢ In 2015
the Federal Bureau of Investigation (FBI) was able to hack into anonymity software and record unique IP

143 Reno v. American Civil Liberties Union, 521 U.S. 844 (1997).
144 Ashcroft v. American Civil Liberties Union, 542 U.S. 656 (2004).
145 Ashcroft v. Free Speech Coalition, 535 U.S. 234 (2002).

148 Nicholas Kristoff, “He Was Supposed to Take a Photo.” The New York Times, March 22, 2014.
www.nytimes.com/2014/03/23/opinion/sunday/kristof-he-was-supposed-to-take-a-photo.html
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addresses for subscribers to Playpen, a site created to advertise and

distribute child pornography. Law enforcement officials expect to

prosecute more than 1,500 people as a result of this investigation. ¥’ The American Civil
Liberties Union (ACLU)
opposes hate-speech
codes at public
universities and calls
them government
censorship. Instead they
argue that more speech
and open dialogue is the
best antidote to offensive
words aimed at
individuals or groups

Individuals are protected from defamation of character, which is
defined as wrongfully hurting a person’s good reputation. The law
imposes a general duty on all persons to refrain from making false,
defamatory statements about others. Breaching this duty orally is the
wrongdoing called slander. Breaching it in writing is the wrongdoing
called libel, which we discuss later. The government does not bring
charges of slander or libel. Rather, the defamed person may bring a civil
suit for damages.

Legally, slander is the public uttering of a false statement that harms based on race, gender,
the good reputation of another. Slanderous public uttering means that ethnicity, religion, or
the defamatory statements are made to, or within the hearing of, sexual orientation.

persons other than the defamed party. If one person calls another

dishonest, manipulative, and incompetent to his or her face when no one else is around, that does not
constitute slander. The message is not communicated to a third party. If, however, a third party
accidentally overhears defamatory statements, the courts have generally held that this constitutes a
public uttering and therefore slander, which is prohibited.

Students often face free-speech challenges on college campuses. One issue has to do with whether a
student should have to subsidize, through student activity fees, organizations that promote causes that
the student finds objectionable.

Student Activity Fees

In 2000, this question came before the U.S. Supreme Court in a case brought by several University of
Wisconsin students. The students argued that their mandatory student activity fees—which helped to
fund liberal causes with which they disagreed, including gay rights—violated their First Amendment
rights of free speech, free association, and free exercise of religion. They contended that they should
have the right to choose whether to fund organizations that promoted political and ideological views
that were offensive to their personal beliefs. To the surprise of many, the Supreme Court rejected the
students’ claim and ruled in favor of the university. The Court stated that

“the university may determine that its mission is well served if students have the
means to engage in dynamic discussions of philosophical, religious, scientific, social,

147 Mary-Ann Russon, “FBI Crack Tor and Catch 1,500 Visitors to Biggest Child Pornography Website on the Dark Web,”

International Business Times, January 6, 2016. www.ibtimes.co.uk/fbi-crack-tor-catch-1500-visitors-biggest-child-pornography-website-
dark-web-1536417
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and political subjects in their Image 4-3-2: A “designated free speech area” in Modesto,
California, raises questions about our First Amendment rights.
Should speech be limited to a designated zone on a campus
reaches this conclusion, it is entitled to  yhere the exchange of ideas is central to the educational

impose a mandatory fee to sustain an mission? Does your campus have a “designated free speech
. ()
open dialogue to these ends.” 14 area:

extracurricular life. If the university

Campus Speech and Behavior Codes

Another issue is the legitimacy of campus speech and behavior codes. Some state universities have
established codes that challenge the boundaries of the protection of free speech provided by the First
Amendment. These codes are designed to prohibit so-called hate speech—abusive speech attacking
persons on the basis of their ethnicity, race, or other criteria. A University of Michigan code banned “any
behavior, verbal or physical, that stigmatizes or
victimizes an individual on the basis of race,
ethnicity, religion, sex, sexual orientation, creed,
national origin, ancestry, age, marital status,
handicap” or Vietnam-veteran status.” A federal
court found that the code violated students’
First Amendment rights. 4°

Although the courts generally have held, as in
the University of Michigan case, that campus
speech codes are unconstitutional restrictions
on the right to free speech, such codes continue
to exist. Whether hostile speech should be
banned on high school campuses has also become an issue. In view of school shootings and other
violent behavior in the schools, school officials have become concerned about speech that consists of
bullying, veiled threats, or that could lead to violence. Some schools have even prohibited students from
wearing clothing, such as T-shirts bearing verbal messages (such as sexist or racist comments) or
symbolic messages (such as the Confederate flag), that might generate “ill will or hatred.” Defenders of
campus speech codes argue that they are necessary to prevent violence and to promote equality among
different cultural, ethnic, and racial groups on campus and greater sensitivity to the needs and feelings
of others in the educational environment.

On some of the nation’s top university campuses, a right to speak freely is being challenged by protests
loud enough to disrupt lectures, prematurely end events, or lead speakers to be uninvited. Former
Secretary of State Condoleezza Rice was convinced by faculty and staff to decline her invitation from
Rutgers University to speak at commencement, for example. Sometimes called the “heckler’s veto,” the
courts have consistently ruled that these actions are contrary to freedom of speech protected by the
First Amendment. **° Justice Thurgood Marshall argued that the right to hear is as essential as the right
to speak: “[t]he freedom to speak and the freedom to hear are inseparable; they are two sides of the

148 Board of Regents of the University of Wisconsin System v. Southworth, 529 U.S. 217 (2000).
149 poe v. University of Michigan, 721 F. Supp. 852 (1989).
150 Terminiello v. Chicago, 337 U.S. 1 (1949)
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same coin.” **! Speaking in 2015, President Obama encouraged students to engage people they don’t
agree with, even as they protest and ask tough questions about social justice. However, he continued, “/
do think that there have been times on college campuses where | get concerned that the unwillingness to
hear other points of view can be as unhealthy on the left as on the right.” >

Some universities have created “free speech zones” in an attempt to balance the competing interests.
On September 17, 2013 (Constitution Day), Robert Van Tuinen, a student at Modesto Junior College in
California, was distributing free copies of the U.S. Constitution when he was stopped by campus police
and advised that he was in violation of campus policy. The Student Development Office confirmed that
distribution of materials could only take place within the “free speech zone.” The free speech zone is
small and must be scheduled well in advance. The Foundation for Individual Rights in Education (FIRE)
filed a First Amendment lawsuit on the student’s behalf. The resulting settlement expanded Modesto
Junior College’s policy to allow free speech in open areas across campus, and the institution agreed to
pay Van Tuinen $50,000. **3

Extreme hate speech appears on the Internet, including racist materials and denials of the Holocaust
(the murder of millions of Jews by the Nazis during World War 1l). Can the federal government restrict
this type of speech? Should it? Content restrictions can be difficult to enforce. Even if Congress
succeeded in passing a law prohibiting particular speech on the Internet, an army of “Internet watchers”
would be needed to enforce it. Also, what if other countries attempt to impose their laws that restrict
speech on U.S. websites? This is not a theoretical issue. In 2000, a French court found Yahoo! in violation
of French laws banning the display of Nazi memorabilia. In 2001, however, a U.S. district court held that
this ruling could not be enforced against Yahoo! in the United States. ***

4-4 Freedom of the Press

Freedom of the press can be regarded as a special instance of freedom of speech. At the time of the
framing of the Constitution, the press meant only newspapers, magazines, and books. As technology has
advanced, the laws touching on freedom of the press have been modified. What can and cannot be
printed still occupies an important place in constitutional law, however.

Libel is defamation in writing (or in pictures, signs, films, or any other communication that has the
potentially harmful qualities of written or printed words). As with slander, libel occurs only if the
defamatory statements are observed by a third party. If one person writes a private letter to another

151 Kleindienst v. Mandel, 408 U.S. 753, 775 (1972) (Marshall, J., dissenting).

152 sam Sanders, “Obama Warns Campus Protesters Against Urge to ‘Shut Up’ Opposition,” National Public Radio Morning
Edition, December 21, 2015. www.npr.org/2015/12/21/460282127/obama-warns-campus-protesters-against-urge-to-shut-up-opposition
153 Foundation for Individual Rights in Education, “Victory: Modesto Junior College Settles Student’s First Amendment Lawsuit,”
February 25, 2014. www.thefire.org/victory-modesto-junior-college-settles-students-first-amendment-lawsuit/

154 yahoo!, Inc. v. La Ligue Contre le Racisme et 'Antisemitisme, 169 F. Supp. 2d 1181 (N.D. Cal. 2001).
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person wrongfully accusing him or her of embezzling funds, that does not constitute libel. The courts
have generally held that dictating a letter to an assistant constitutes communication of the letter’s
contents to a third party, and therefore, if defamation has occurred, the wrongdoer can be sued.

A 1964 case, New York Times Co. v. Sullivan, explored an important question regarding libelous
statements made about public officials. > The Supreme Court held that only when a statement against
a public official was made with actual malice—with either knowledge of its falsity or a reckless disregard
of the truth—could damages be obtained.

The standard set by the Court in the case has since been applied to public figures generally. Public
figures include not only public officials, but also public employees who exercise substantial
governmental power and any persons who are generally in the limelight. Statements made about public
figures, especially when they are made through a public medium, usually are related to matters of
general public interest. Furthermore, public figures typically have some access to a public medium for
answering disparaging falsehoods about themselves, whereas private individuals do not. For these
reasons, public figures must prove that the statements were made with actual malice in defamation
cases. Fifty years later, the principles Justice Brennan drew upon in crafting the majority opinion are still
vital to a free society. Brennan argued that

“debate on public issues should be uninhibited, robust, and wide-open, and that it
may well include vehement, caustic, and sometimes unpleasantly sharp attacks on
government and public officials.” ¢

Another major issue concerns media coverage of criminal trials. The Sixth Amendment guarantees the
right of criminal suspects to a fair trial—the accused have rights. The First Amendment guarantees
freedom of the press. What if the two rights appear to be in conflict? Which one prevails?

Jurors may be influenced by reading news stories about the trial in which they are participating. In the
1970s, judges increasingly issued gag orders, which restricted the publication of news about a trial in
progress or even a pretrial hearing. In a landmark 1976 case, Nebraska Press Association v. Stuart, the
Supreme Court unanimously ruled that a Nebraska judge’s gag order had violated the First
Amendment’s guarantee of freedom of the press. *7 Chief Justice Warren Burger indicated that even
pervasive adverse pretrial publicity did not necessarily lead to an unfair trial and that prior restraints on
publication were not justified. Some justices even went so far as to suggest that gag orders are never
justified.

Despite the Nebraska Press Association ruling, the Court has upheld certain types of gag orders. In
Gannett Co. v. De Pasquale in 1979, the highest court held that if a judge found a reasonable probability
that news publicity would harm a defendant’s right to a fair trial, the court could impose a gag rule:

155 376 U.S. 254 (1964).

156 Roy S. Gutterman, “The Landmark Libel Case, Times v. Sullivan, Still Resonates 50 Years Later,” Forbes, March 5, 2014.
www.forbes.com/sites/realspin/2014/03/05/the-landmark-libel-case-times-v-sullivan-still-resonates-50-years-later/

157 427 U.S. 539 (1976).
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“Members of the public have no constitutional right under the Sixth and Fourteenth Amendments to
attend criminal trials.” **®

The Nebraska and Gannett cases, however, involved pretrial hearings. Could a judge impose a gag order
on an entire trial, including pretrial hearings? In 1980, in Richmond Newspapers, Inc. v. Virginia, the
Court ruled that actual trials must be open to the public except under unusual circumstances. **°

In February 2012, 17-year-old African American Trayvon Martin was shot and killed by George
Zimmerman. Zimmerman was acting as a neighborhood watch captain in Sanford, Florida, and had
reported Martin to a 911 operator as “a suspicious person” in the neighborhood. The exact
circumstances surrounding the altercation were subject to intense scrutiny and disagreement once the
case went to trial. The incident attracted international attention, comments from President Obama, and
extensive media attention. Zimmerman claimed that he acted in self-defense under Florida’s “stand your
ground” law. He and his attorneys actively solicited public support and financial contributions using
social media and with a dedicated website. Prosecutors sought a gag order, claiming that the website
and intense social media campaign could influence potential jurors in the racially charged case. The
judge disagreed and refused to grant the order. Prosecutors returned three times to request that parties
to the case be prevented from speaking directly to the press or to the public through social media. No
gag order was ever issued. Zimmerman was eventually acquitted. The pervasive nature of online
communication and the sheer number of 24-hour cable news outlets

raise questions about whether gag orders are even possible today.

Information companies, such as Google and Verizon, had been Over 6 billion hours of
operating under a federal gag order of sorts that prevented the video are watched each
companies from informing clients when a government agency month on YouTube—

subpoenaed data records. This practice was exposed in the information that’s almost an hour for
leaked by Edward Snowden. In January 2014, the Obama administration every person on Earth—
announced surveillance reforms that have eased these restrictions. Tech | and 80 percent of

companies are now in the position of having to convince business YouTube traffic comes
clients and private consumers that they can be trusted with private data | from outside the United
and information. Google reacted by creating a video using toy figurines States.

and a game board to explain how it responds to search warrants for

client email and other online data. Other companies have adopted the practice of releasing regular
government transparency reports detailing the types of user data requests they received from the U.S.
government.

As noted, only in a few cases has the Supreme Court upheld prior restraint of published materials. The
Court’s reluctance to accept prior restraint is less evident with respect to motion pictures. In the first
half of the twentieth century, films were routinely submitted to local censorship boards. In 1968, the
Supreme Court ruled that a film can be banned only under a law that provides for a prompt hearing at
which the film is shown to be obscene. Today, few local censorship boards exist. Instead, the film

158 443 U.S. 368 (1979).
159 448 U.S. 555 (1980).
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industry regulates itself primarily through the industry’s rating system. Video posted to YouTube is not
subject to a rating system. YouTube users can flag any video as containing pornography, mature
content, or graphic violence; depicting illegal acts; or being racially or ethnically offensive. A video is
removed only if a review by the company’s customer support department agrees that it is inappropriate
or that the video is on its face in violation of the site’s terms of use.

Radio and television broadcasting have the least First /mage 4-4-1: "Libertyland security are both important
Amendment proection. I 1934, the national [t lowdos ey desde wih s ore pond
government established the Federal Communications |pgignce?

Commission (FCC) to regulate electromagnetic wave §
frequencies. The government’s position has been that
the airwaves and all frequencies that travel through
the air belong to the people of the United States.
Thus, no broadcaster can monopolize these
frequencies, nor can they be abused. The FCC is the
authority that regulates the use of the airwaves and
grants licenses to broadcast television, radio, satellite
transmission, etc. Based on a case decided by the Supreme Court in 1978, the FCC can impose sanctions

on radio or TV stations that broadcast “filthy words,” even if the words are not legally obscene ©°

MARGULIES
e Fmdrb e
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In determining which type of communication enjoys the greatest protection, the Court favors mediums
that are broadly available, accessed by all types of people, and used to engage in political discourse.
Print media and the Internet are both cheap and readily accessible to all who want to share information
or persuade others of their position. Broadcast media—primarily TV, but also radio—remains more
closely regulated because it is a “scarce” resource. The profusion of cable networks and Internet
companies like Netflix who create original programming challenge this longstanding approach.

4-5 The Right to Assemble and to Petition the Government

The First Amendment prohibits Congress from making any law that abridges “the right of the people
peaceably to assemble, and to petition the Government for a redress of grievances.” Inherent in such a
right is the ability of private citizens to communicate their ideas on public issues to government officials,
as well as to other individuals. Indeed, the amendment also protects the right of individuals to join
interest groups and lobby the government. The Supreme Court has often put this freedom on a par with
freedom of speech and freedom of the press. Nonetheless, it has allowed municipalities to require
permits for parades, sound trucks, and demonstrations so that public officials can control traffic or
prevent demonstrations from turning into riots.

The freedom to demonstrate became a major issue in 1977 when the American Nazi Party sought to
march through Skokie, Illinois, a largely Jewish suburb where many Holocaust survivors resided. The
Supreme Court let stand a lower court’s ruling that the city of Skokie had violated the Nazis’ First
Amendment guarantees by denying them a permit to march. 6!

160 e v. Pacifica Foundation, 438 U.S. 726 (1978). The phrase “filthy words” refers to a monologue by comedian George Carlin,
which became the subject of the court case.
161 smith v. Collin, 439 U.S. 916 (1978).
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This chapter has already reviewed several recent cases involving the right to assemble and protest.
Others include a Massachusetts law forbidding abortion opponents from entering a 35-foot buffer zone
in front of entrances to facilities where abortions are performed. The law is aimed at preventing
conflicts among abortion protestors and counselors, clients, and escorts at abortion clinics. It was
challenged by Eleanor McCullen, a woman who regularly stands outside a Planned Parenthood clinic in
Boston and attempts to persuade young women entering the site against having an abortion. McCullen
contends the ban on approaching and speaking to people within the buffer zone is an unconstitutional
violation of the free speech rights protected by the First Amendment. Massachusetts claims the current
law strikes the right balance among legitimate, but competing, interests. In a 9—0 ruling in June 2014,
the Supreme Court struck down the Massachusetts law, saying it was too broad. “A painted line on the
sidewalk is easy to enforce, but the prime objective of the First Amendment is not efficiency,” Chief
Justice Roberts wrote. Roberts said that the state has other means to prevent harassment of women
entering the clinic. 162

Ironically, in 1949 Congress passed a law regarding how close protesters could get to the U.S. Supreme
Court, saying “It is unlawful to parade, stand, or move in processions or assemblages in the Supreme
Court Building or grounds, or to display in the Building and grounds a flag, banner, or device designed or
adapted to bring into public notice a party, organization, or movement.” In 2013, U.S. District Judge
Beryl Howell wrote, “It cannot possibly be consistent with the First Amendment for the government to so
broadly prohibit expression in virtually any form in front of a courthouse, even the Supreme Court.” The
protest restrictions have been challenged on behalf of Occupy DC protesters, who were arrested when
they attempted to protest on the broad plaza in front of the Supreme Court. The ACLU argues that the
courthouse steps are an extension of the town square—a place to air grievances with the judicial
system. 163

An important question today is whether individuals should have the right to “assemble” online to
advocate violence against certain groups (such as physicians who perform abortions) or advocate values
that are opposed to our democracy (such as terrorism). Whereas some online advocacy groups promote
interests consistent with American political values, other groups aim to destroy those values. Whether
First Amendment freedoms should be sacrificed in the interests of national security is a question that
will be debated for some time.

Apart from advocating violence or the overthrow of democracy, a number of new tools are available
online to create and send petitions of all sorts—Change.org and ipetitions.com, for example. The White
House website includes a page titled “We the People: Your Voice in Government,” which is dedicated to
providing a means for individuals to create a petition or to sign an open petition on an issue they care
deeply about. % When the number of signatures on a petition reaches a threshold, the administration

162 Adam Liptak and John Schwartz, “Court Rejects Zone to Buffer Abortion Clinic.” The New York Times, June 26, 2014.
www.nytimes.com/2014/06/27/us/supreme-court-abortion-clinic-protests.html

163 pobert Barnes, “A Question of Where Protesters Take a Stand.” The Washington Post, February 16, 2014.
http://www.washingtonpost.com/politics/a-question-of-where-protesters-take-a-stand/2014/02/16/1bc57ee0-9720-11e3-afce-
3e7c922ef31e story.html

164 \We the People: Your Voice in Government. https://petitions.whitehouse.gov/
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posts a response. The content of issue petitions is wide ranging—from asking that all single-stall
restrooms be made unisex to reforming the postal service.

4-6 More Liberties under Scrutiny: Matters of Privacy

4.4 - Discuss the constitutional protection of privacy rights in personal and public life and evaluate the
threats to privacy rights posed by technology and security interests.

No explicit reference is made anywhere in the Constitution to a person’s right to privacy. Until the
second half of the twentieth century, the courts did not take a very positive approach toward the right
to privacy. During Prohibition, suspected bootleggers’ telephones were tapped routinely, and the
information obtained was used as a legal basis for prosecution. In OImstead v. United States in 1928, the
Supreme Court upheld such an invasion of privacy.'®® Justice Louis Brandeis strongly dissented from the
majority decision in this case. He argued that the framers of the Constitution gave every citizen the right
to be left alone. He called such a right “the most comprehensive of rights and the right most valued by
civilized men.”

In the 1960s, the highest court began to modify the majority view. In 1965, in Griswold v. Connecticut,
the Supreme Court overturned a Connecticut law that effectively prohibited the use of contraceptives,
holding that the law violated the right to privacy. ' Justice William O. Douglas formulated a unique way
of reading this right into the Bill of Rights. He claimed that the First, Third, Fourth, Fifth, and Ninth
Amendments created “penumbras [shadows], formed by emanations [things sent out from] those
guarantees that help give them life and substance,” and he went on to describe zones of privacy that are
guaranteed by these rights. When we read the Ninth Amendment, we can see the foundation for his
reasoning: “The enumeration in the Constitution, of certain rights, shall not be construed to deny or
disparage [belittle] others retained by the people.” In other words, just because the Constitution,
including its amendments, does not specifically talk about the right to privacy does not mean that this
right is denied to the people.

Some of today’s most controversial issues relate to the erosion of privacy rights in the information age.
Could we be giving away our right to privacy with the volume of personal data we give away online?
Other issues concern abortion and the “right to die.” The Supreme Court seems content to allow states
to take the lead in these areas at the moment. Since the terrorist attacks of September 11, 2001,
Americans have faced another crucial question regarding privacy rights: To what extent should
Americans sacrifice privacy rights in the interests of national security? To what degree are we prepared
to live in a surveillance society in order to feel protected?

An important privacy issue, created in part by new technology, is the amassing of information on
individuals by government agencies and private businesses, such as marketing firms, grocery stores, and
casinos. Personal information on the average American citizen is filed away in dozens of agencies—such
as the Social Security Administration and the Internal Revenue Service. Because of the threat of

165 277 U.S. 438 (1928). This decision was overruled later in Katz v. United States, 389 U.S. 347 (1967).
166 381 U.S. 479 (1965).
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indiscriminate use of private information by unauthorized individuals, Congress passed the Privacy Act in
1974. This was the first law regulating the use of federal government information about private
individuals. Under the Privacy Act, every citizen has the right to obtain copies of personal records
collected by federal agencies and to correct inaccuracies in such records. However, this applies only to
government agencies and has no bearing on records collected by private organizations or companies.
Other laws are designed to protect the privacy of certain types of information, such as health-care
records (Health Insurance Portability and Accountability Act [HIPAA]).

The ease with which personal information can be obtained by using the Internet for marketing and other
purposes has led to unique privacy issues. Maybe privacy is something that individuals define for
themselves. Portraits on public websites such as Facebook, LinkedIn, or other networking sites are
created by the user and can protect personal data or make certain facts very public. The person who
submits the information gets to decide. Whether privacy rights can survive in an information age is a
guestion that Americans and their leaders continue to confront.

BEYﬂﬂd OITTALTG N satellite Sentinel Project

Actor George Clooney often finds himself the subject of paparazzi attention. The Satellite Sentinel
Project is an attempt to redirect this attention to the conflict and humanitarian crisis in Sudan. The
project’s tag line is, “The world is watching because you are watching.”*®’

The civil war between the north and south in Sudan concluded with a peace agreement in 2005. That
conflict, the longest in African history, has also been characterized as the second deadliest global
conflict after World War Il. Following South Sudan’s independence from Sudan as the result of a
referendum vote in July 2011, the region has descended into violence, with ongoing deadly border
clashes amid a standoff over oil. Sudan Armed Forces (SAF) bomb oil fields in South Sudan; southern
militias from the Sudan People’s Liberation Army (SPLA) attack oil fields in the North. Civilians are
caught in the crossfire. Aid agencies are unable to get into the region, and thousands are seeking to
escape. Food relief has become an acute casualty of the conflict.

Sudanese President Omar al-Bashir has been charged with war crimes in connection with armed
conflicts between the independent state of South Sudan and Sudan that have killed as many as
400,000 people in the western region of Darfur alone. He is alleged to be responsible for the aerial
bombing campaign directed at moving indigenous ethnic groups out of the Nuba Mountains.
President al-Bashir’s military campaign in the Nuba Mountains has been termed “Starvation Warfare”
by Clooney.

Clooney, along with other celebrities including Matt Damon and Brad Pitt, founded Not on Our
Watch, a registered nonprofit whose mission is “to focus global attention and resources towards
putting an end to mass atrocities around the world.” Drawing upon the powerful voices of artists,
activists, and cultural leaders, Not on Our Watch generates “lifesaving humanitarian assistance and
protection for the vulnerable, marginalized, and displaced.” *°® Sudan is on the organization’s watch
list, and Clooney has made several trips to Sudan, often with John Prendergast, human rights activist

187 satellite Sentinel Project http://www.satsentinel.org/

168 Not On Our Watch http://notonourwatchproject.org/who we are and Enough Project http://www.enoughproject.org/
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and former Director for African Affairs at the National Security Council. Prendergast is co-founder of
The Enough Project, an initiative to end genocide and crimes against humanity. The Enough Project is
affiliated with the Center for American Progress. °

Not On Our Watch and the Enough Project have partnered with the Harvard Humanitarian Initiative
to use sophisticated private satellite technology to spy on combatants in an active conflict zone with
the ultimate goal of protecting civilians.'”® The images are analyzed and made public on the project’s
website, thereby letting combatants know the world is watching. As Clooney said, “We are the
antigenocide paparazzi ... if you know your actions are going to be covered you tend to behave much
differently than when you operate in a vacuum.” *’* Satellite time is expensive, but DigitalGlobe
agreed to donate the images for the start-up of the project. Four staff members and a half-dozen
student interns with the Harvard Humanitarian Initiative aggregate the images and coordinate the
analysis, searching for clues of impending violence. Soon after the Satellite Sentinel Project began, the
Harvard team detected SAF troops gathering near the village of Kurmuk and posted the report and
images to the website. As a result, more than 1,500 villagers fled to Ethiopia, leaving fewer targets for
the SAF.

In 2016, the Enough Project has turned its digital eye on promoting transparency in the global
minerals supply chain and begun to help break links between the minerals trade and violent conflict
in the eastern Democratic Republic of Congo (Congo). Known as “conflict minerals,” proceeds from
tin, tungsten, tantalum, and gold fuel armed conflict and human rights abuses. Section 1502 of the
Dodd-Frank Consumer Protection Act requires U.S. companies to identify where minerals used in
their products came from. By one estimate, Dodd-Frank has reduced revenue to militias by 65
percent.

For Critical Analysis

1. Satellite surveillance in the “right hands” can promote humanitarian values like those
described earlier, but what about satellite surveillance in the “wrong hands”? Which civil
liberties are at stake as the number of government and commercial satellites overhead
increases?

2. Celebrities use their star power to redirect our attention from them to issues they believe are
important. In doing so, they prioritize some crises over others. A free press is an essential civil
liberty, but how can we ensure that we are informed about a wide range of issues and not
just those attracting the camera’s attention at the moment?
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http://content.time.com/time/magazine/article/0,9171,2040211,00.htmlatsentinel.org/
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Historically, abortion was not a criminal offense before the first movement of the fetus in the uterus,
usually between the sixteenth and eighteenth weeks of pregnancy. By 1973, however, performing an
abortion at any time during pregnancy was a criminal offense in a majority of the states.

Roe v. Wade

In 1973, in Roe v. Wade, the U.S. Supreme Court accepted the argument that the laws against abortion
violated “Jane Roe’s” right to privacy under the Constitution. 2 The Court held that during the first
trimester (three months) of pregnancy, abortion was an issue solely between a woman and her
physician. The state could not limit abortions except to require that they be performed by licensed
physicians. During the second trimester, to protect the health of the mother, the state was allowed to
specify the conditions under which an abortion could be performed. During the final trimester, the state
could regulate or even outlaw abortions, except when necessary to preserve the life or health of the

woman.

After Roe, the Supreme Court issued decisions in several cases defining and redefining the boundaries of
state regulation of abortion. During the 1980s, the Court twice struck down laws that required a woman
who wished to have an abortion to undergo counseling designed to discourage abortions. In the late
1980s and early 1990s, however, the Court took a more conservative approach. In Webster v.
Reproductive Health Services (1989), the Court upheld a Missouri statute that, among other things,
banned the use of public hospitals or other taxpayer-supported facilities for performing abortions. 3 In
Planned Parenthood v. Casey in 1992, the Court upheld a Pennsylvania law that required pre-abortion
counseling; a waiting period of 24 hours; and, for girls under the age of 18, parental or judicial
permission. *’* The final decision was a 5-4 vote; Sandra Day O’Connor wrote the opinion. Although the
opinion explicitly upheld Roe, it changed the grounds on which the states can regulate abortion. The
Court found that states could not place an “undue burden” on a woman who sought an abortion. In this
case, the Court found that spousal notification was such a burden. Because many other conditions were
upheld, abortions continue to be more difficult to obtain in some states than others.

The Controversy Continues

Abortion continues to be a divisive issue. “Right-to-life” forces continue to push for laws banning
abortion, endorse political candidates who support their views, and organize protests. Because of
several episodes of violence attending protests at abortion clinics, in 1994 Congress passed the Freedom
of Access to Clinic Entrances Act. The act prohibits protesters from blocking entrances to such clinics.
The Supreme Court ruled in 1993 that such protesters can be prosecuted under laws governing
racketeering, and in 1998 a federal court in lllinois convicted right-to-life protesters under these laws. In
1997, the Supreme Court upheld the constitutionality of prohibiting protesters from entering a 15-foot
“buffer zone” around abortion clinics and from giving unwanted counseling to those entering the

172 410 U.S. 113 (1973). Jane Roe was not the real name of the woman in this case. It is a common legal pseudonym used to
protect a person’s privacy.
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174 505 U.S. 833 (1992).
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clinics. 7° In 2006, however, the Supreme Court unanimously reversed its earlier decision that anti-
abortion protesters could be prosecuted under laws governing racketeering. 7

In a 2000 decision, the Court upheld a Colorado law requiring demonstrators to stay at least eight feet
away from people entering and leaving clinics unless people consent to be approached. The Court
concluded that the law’s restrictions on speech-related conduct did not violate the free speech rights of
abortion protesters. 77

That same year, the Supreme Court reviewed a Nebraska law banning “partial-birth” abortions. Similar
laws had been passed by at least 27 states. A partial-birth abortion is a procedure that can be used
during the second trimester of pregnancy. Abortion rights advocates claim that in limited circumstances
the procedure is the safest way to perform an abortion and that the government should never outlaw
specific medical procedures. Opponents argue that the procedure has no medical merit and that it ends
the life of a fetus that might be able to live outside the womb. The Supreme Court invalidated the
Nebraska law on the grounds that, as written, the law could be used to ban other abortion procedures,
and it contained no provisions for protecting the health of the pregnant woman. 78 In 2003, legislation
similar to the Nebraska statute was passed by the U.S. Congress and signed into law by President George
W. Bush. It was immediately challenged in court. In 2007, the Supreme Court heard several challenges
to the partial-birth abortion law and upheld the constitutionality of that legislation, saying that the law
was specific enough that it did not “impose an undue burden” on women seeking an abortion. °

The abortion debate is now entirely driven by state legislative action restricting access to abortion, and
the emphasis on privacy articulated in Roe has all but disappeared. In the 43 years since the U.S.
Supreme Court handed down Roe v. Wade, states have enacted 1,074 abortion restrictions. Of these,
288 (27 percent) have been enacted just since 2010. *¥° In 2015 alone, states adopted 57 new
restrictions. In 2013, 56 percent of women in the United States lived in one of 27 states characterized as
hostile to abortion. The Texas Omnibus Abortion Bill, in effect since 2014, requires all abortions (surgical
or medical) to be done in an ambulatory surgical center. Further, doctors performing abortions must
have admitting privileges at a hospital within 30 miles of the clinic. In a 5-3 decision announced in June
2016, the justices struck down both provisions of the Texas law. “We conclude,” Justice Stephen G.
Breyer wrote for the majority, “that neither of these provisions offers medical benefits sufficient to
justify the burdens upon access that each imposes. Each places a substantial obstacle in the path of
women seeking a previability abortion, each constitutes an undue burden on abortion access, and each
violates the federal Constitution.” '8
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Source for quotation: Adam Liptak, “Supreme Court Strikes Down Texas Abortion Restrictions,” New
York Times, June 27, 2016. www.nytimes.com/2016/06/28/us/supreme-court-texas-abortion.html

A 1976 case was one of the first publicized right-to-die cases. *¥? The parents of Karen Ann Quinlan, a
young woman who had been in a coma for nearly a year and who had been kept alive during that time
by a respirator, wanted her respirator removed. In 1976, the New Jersey Supreme Court ruled that the
right to privacy includes the right of a patient to refuse treatment and that patients who are unable to
speak can exercise that right through a family member or guardian. In 1990, the Supreme Court took up
the issue. In Cruzan v. Director, Missouri Department of Health, the Court stated that a patient’s life-
sustaining treatment can be withdrawn at the request of a family member only if “clear and convincing
evidence” exists that the patient did not want such treatment. &

What If No Living Will Exists?

Since the Quinlan decision, most states have enacted laws permitting people to designate their wishes
concerning life-sustaining procedures in “living wills” or durable health-care powers of attorney. These
laws and the Cruzan decision have resolved the right-to-die controversy for situations in which the
patient has drafted a living will. Disputes are still possible if there is no living will.

Physician-Assisted Suicide

In the 1990s, another issue surfaced: Do privacy rights include the right of terminally ill people to end
their lives through physician-assisted suicide? Until 1996, the courts consistently upheld state laws that
prohibited this practice, either through specific statutes or under their general homicide statutes. In
1996, after two federal appellate courts ruled that state laws banning assisted suicide were
unconstitutional, the issue reached the U.S. Supreme Court. In 1997, in Washington v. Glucksberg, the
Court stated, clearly and categorically, that the liberty interest protected by the Constitution does not
include a right to commit suicide, with or without assistance. *** In effect, the Supreme Court left the
decision in the hands of the states. Since then, assisted suicide has been allowed in only one state—
Oregon. In 2006, the Supreme Court upheld Oregon’s physician-assisted suicide law against a challenge
from the Bush administration. %

Assistance with end-of-life choices is now legal in five states. Preferring “death with dignity” or “aid in
dying,” proponents of laws allowing terminally ill patients to choose assistance in dying eschew the term
“assisted suicide.” In a Gallup Poll conducted in 2015, 70 percent of respondents agreed that when
patients and their families wanted it, doctors should be allowed to “end the patient’s life by some
painless means.” Opponents say that actively ending a life, no matter how frail a person is, is a moral
violation and that patients might be pushed to die early for the convenience of others.

182 1 re Quinlan, 70 N.J. 10 (1976).

183 497 U.S. 261 (1990).

184 521 U.S. 702 (1997).

185 Gonzales v. Oregon, 126 S. Ct. 904 (2006).
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From the Web 1: Do you believe community
surveillance cameras offer protection or
compromise privacy?

As former Supreme Court justice Thurgood Marshall once
said, “Grave threats to liberty often come in times of urgency,
when constitutional rights seem too extravagant to endure.”
Not surprisingly, antiterrorist legislation since the attacks on
September 11, 2001, has eroded certain basic rights, in
particular the Fourth Amendment protections against
unreasonable searches and seizures. Several tools previously
used against certain types of criminal suspects (for instance,
“roving wiretaps” and National Security Letters [NSLs]) have
been authorized for use against a broader array of terror
suspects. Many civil liberties organizations argue that abuses of the Fourth Amendment are ongoing.

Although it has been possible for a law enforcement agency to gain court permission to wiretap a
telephone almost since telephones were invented, a roving wiretap allows an agency to tap all forms of
communication used by the named person, including cell phones and email, and it applies across legal
jurisdictions. Previously, roving wiretaps could only be requested for

persons suspected of one of a small number of serious crimes. Now, if

persons are suspected of planning a terrorist attack, they can be

monitored no matter what form of electronic communication they use. The USA PATRIOT Act,
Such roving wiretaps appear to contravene the Supreme Court’s enacted following the
interpretation of the Fourth Amendment, which requires a judicial September 11 terrorist
warrant to describe the place to be searched, not just the person, attacks, stands for Uniting
although the Court has not banned them to date. One of the goals of and Strengthening

the framers was to avoid general searches. America by Providing

Appropriate Tools
Required to Intercept and
Obstruct Terrorism Act of
2001.

Does a prohibition against general searches extend to surveillance
networks now found in many communities near ports, transportation
hubs, and other major public attractions? In Washington, residents of
Seattle grew concerned enough about a system of 24-hour video
cameras trained on a public park overlooking the Puget Sound that they
took the issue to the Seattle City Council. Beyond the surveillance, citizens demanded more input and
public notice when systems are installed. “What bothers the community,” one resident testified, “is that
this was never brought to our attention, never discussed. We’re concerned about living in a police state.
These cameras can potentially look right into our houses—right into my living room.” % At the same
time, people want protection from foreign and domestic attacks—where is the appropriate balance
between privacy and law enforcement surveillance?

The USA PATRIOT Act

Much of the government’s failure to anticipate the attacks of September 11, 2001, has been attributed
to a lack of cooperation among government agencies. At that time, barriers prevented information
sharing between the law enforcement and intelligence arms of the government. A major objective of

185 Jared Friend and Brian Robick, “They Are Watching. Are You?” American Civil Liberties Union Speak Freely Blog, March 4,
2016. www.aclu.org/blog/speak-freely/they-are-watching-are-you
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the PATRIOT Act was to eliminate those barriers. Lawmakers claimed that the act would improve lines of
communication between agencies such as the FBI and the Central Intelligence Agency (CIA), thereby
allowing the government to better anticipate terrorist plots. With improved communication, various
agencies could more effectively coordinate their efforts in combating terrorism.

In addition, the PATRIOT Act eased restrictions on the government’s ability to investigate and arrest
suspected terrorists. Because of the secretive nature of terrorist groups, supporters of the act argue that
the government must have greater latitude in pursuing leads on potential terrorist activity. After
receiving approval of the Foreign Intelligence Surveillance Act (FISA) Court, the act authorizes law
enforcement officials to secretly search a suspected terrorist’s home. It also allows the government to
monitor a suspect’s Internet activities, phone conversations, financial records, and book purchases.
Although a number of these search and surveillance tactics have long been a part of criminal
investigations, the PATRIOT Act expanded their scope to include individuals as terrorist suspects even if
they are not agents of a foreign government.

Civil Liberties Concerns

Proponents of the PATRIOT Act insist that ordinary, law-abiding citizens have nothing to fear from the
government’s increased search and surveillance powers. Groups such as the ACLU have objected to the
act, however, arguing that it poses a grave threat to constitutionally guaranteed rights and liberties.
Under the PATRIOT Act, FBI agents are required to certify the need for search warrants to the FISA
Court. Rarely are such requests rejected.

The FBI has also used the National Security Letter, a form of administrative subpoena, to avoid the
procedures required by the FISA Court. The NSL allows the FBI to get records of telephone calls,
subscriber information, and other transactions, although it does not give the FBI access to the content of
the calls. However, as Congress tightened the requirements for warrants under the PATRIOT Act, the FBI
evidently began to use the NSLs as a shortcut. Although the use of NSLs has been legal for more than 20
years, a dramatic increase in the use of this technique has led Congress to consider further restrictions

in order to preserve the rights of U.S. citizens.

Opponents of the PATRIOT Act fear that these expanded powers of investigation might be used to
silence government critics or to threaten members of interest groups who oppose government polices
today or in the future. Congress debated these issues in 2005 and then renewed most of the provisions
in 2006. The act has been renewed again as recently as 2011, over the objections of many civil liberties
organizations. One of the most controversial aspects of the PATRIOT Act permits the government to
eavesdrop on telephone calls with a warrant from the FISA Court. In 2005, it became known that the
Bush administration was eavesdropping on U.S. telephone calls without a warrant if the caller was from
outside the United States. Congress passed the FISA Amendments Act in June 2008, which regulates
such calls and gives immunity from prosecution to telecommunications companies.

The incredible growth of modern wireless technology is an opportunity and a challenge for law
enforcement officials, but it also carries potential threats to civil liberties. Modern wireless technology
makes it possible to track offenders more easily, but is such tracking legal? Most wireless devices—
smartphones, tablets, netbooks—contain wireless receivers that connect with the Internet, and most
include a global positioning system (GPS) transmitter. If you lose your telephone, you can call your
service provider and be told approximately where it is because it is signaling a nearby tower or satellite.
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Is this an invasion of your privacy? Fourteen people were killed and many more seriously injured in a
mass shooting at the Inland Regional Center in San Bernardino, California, in December 2015. The
shooters, a married couple inspired by foreign terrorist groups, fled the scene and were killed by police
in a shootout. The investigation found that American-born U.S. citizen Syed Rizwan Farook and his wife
Tashfeen Malik, a lawful permanent citizen, had together become radicalized through information
obtained from the Internet. The FBI discovered private messages exchanged between husband and wife
expressing a commitment to jihadism. A county-issued iPhone 5C phone believed to belong to Farook
could not be accessed due to the phone’s security features. The FBI asked Apple, Inc., to assist by writing
new computer code to disable security features on the device, but Apple declined, citing a number of
issues related to consumer security and privacy. Apple also argued that computer code is a form of
speech. 7 “This case arises in a difficult context after a terrible tragedy,” Apple wrote in a brief filed in
U.S. District Court. “But it is in just such highly-charged and emotional cases that the courts must
zealously guard civil liberties and the rule of law and reject government overreaching.” %8 Apple was
joined by other major tech firms in its fight, including Google, Facebook, Twitter, Amazon, and
Microsoft. Ultimately in this particular case, the FBI was able to access the phone without Apple’s help
and the court case was dropped. However, the issues presented in this debate will arise again with
broad implications for both privacy and cybersecurity.

As a result of Edward Snowden’s leak of top-secret documents, we now know about the NSA's secret
operation to mine phone and Internet data. Moreover, intelligence alliances such as “Five Eyes”
(involving the United States, Australia, Canada, New Zealand, and the United Kingdom) funnel massive
amounts of data to the NSA. Barton Gellman of The Washington Post summarized the value of
Snowden’s information: “Taken together, the revelations have brought to light a global surveillance
system that cast off many of its historical restraints after the attacks on September 11, 2001. Secret legal
authorities empowered the NSA to sweep in telephone, Internet, and location records of whole
populations.” ¥ President Obama assured the public that there is “no spying on Americans.” In January
2014 the nation learned that the NSA had implanted software in nearly 100,000 computers around the
world, thereby allowing the United States to conduct surveillance and create a digital highway for
launching cyber-attacks. In that same week, President Obama announced that he would accept a series
of recommendations for reforms to NSA practices forwarded from an advisory panel. U.S. technology
company executives worry that some of the techniques developed by the agency to find flaws in
computer systems undermine global confidence in a range of American-made information products like
laptop computers and cloud services. Our total dependence on the Internet and its infrastructure for
everything—from our social network to finding the weather or traffic reports to looking for the best deal
on a purchase—brings a new set of privacy challenges. Your location is signaled by your wireless device,
as is that of your friends as you tweet. Unless the individual puts extensive privacy controls into place,
purchase records are sent to advertisers, and Facebook data are sent to friends and to friends of friends

187 steve Lohr, “Analyzing Apple’s Argument That First Amendment Applies to Its Code.” The New York Times, February 25, 2016.
http://www.nytimes.com/2016/02/26/technology/in-apple-case-addressing-the-legal-status-of-code.html

188 \Mark Berman, “Apple Says the Founding Fathers Would Be ‘Appalled’ with the Justice Department for iPhone Fight,” The
Washington Post, March 15, 2016. https://www.washingtonpost.com/news/post-ation/wp/2016/03/15/apple-says-the-founding-fathers-
would-be-appalled-with-the-justice-dept-for-iphone-fight/

189 Barton Gellman, “Edward Snowden, After Months of NSA Revelations, Says His Mission’s Accomplished.” The Washington

Post, December 23, 2013. www.washingtonpost.com/world/national-security/edward-snowden-after-months-of-nsa-revelations-says-his-
missions-accomplished/2013/12/23/49fc36de-6clc-11e3-a523-fe73f0ff6b8d story.html
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and to marketers, leading some to claim that in our data-saturated economy, privacy has become a
luxury good. **° Julia Angwin, a senior reporter for ProPublica, cautions that accessing information,
communication, and goods on the Internet for free is not really free—we pay for it with our personal
data, which are “spliced and diced and bought and sold.” Your Google search results depend on the data
provided in the past. Personal data can be used to charge people different prices for goods without their
knowledge. Rolling back this information give-away will not be easy. With so much of the information
given freely by each of us, can we really claim a presumption of privacy? What will happen to your
privacy rights in the next few years as you move into the workforce? Can information freely shared
prevent you from getting a job? These issues will be important to consider in your lifetime.

190 julia Angwin, “Has Privacy Become a Luxury Good?” The New York Times, March 3, 2014.
www.nytimes.com/2014/03/04/opinion/has-privacy-become-a-luxury-good.html
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4-7 The Great Balancing Act: The Rights of the Accused versus the
Rights of Society

4.5 - Identify the rights of the accused and discuss the role of the Supreme Court in defining criminal
due process rights over time.

The United States has one of the highest murder rates in the industrialized world. It is not surprising,
therefore, that many citizens have extremely strong opinions about the rights of those accused of
crimes. When an accused person, especially one who has confessed to some criminal act, is set free
because of an apparent legal technicality, many people opine that the rights of the accused are given
more weight than the rights of society and of potential or actual victims. Why, then, give criminal
suspects rights? The answer is partly to avoid convicting innocent people, but mostly because all
criminal suspects have the right to due process of law and fair treatment. Due process rights are
intended to prevent government from abusing its considerable power relative to an individual accused
of a crime.

The courts and the police must constantly engage in a balancing act of competing rights. At the basis of
all discussions about the appropriate balance is the U.S. Bill of Rights. The Fourth, Fifth, Sixth, and Eighth
Amendments deal specifically with the rights of criminal defendants.

The basic rights of criminal defendants are outlined in Table 4-7-1. When appropriate, the specific
constitutional provision or amendment on which a right is based is also given.

Table 4-7-1: Basic Rights of Criminal Defendants
BASIC RIGHTS OF CRIMINAL DEFENDANTS

Limits on the conduct of police officers and prosecutors
No unreasonable or unwarranted searches and seizures (Amend. V)

No arrest except on probable cause (Amend. V)

No coerced confessions or illegal interrogation (Amend. V)

No entrapment

On questioning, a suspect must be informed of her or his rights

Defendant’s pretrial rights
Writ of habeas corpus (Article I, Section 9)

Prompt arraignment (Amend. VI)

Legal counsel (Amend. VI)

Reasonable bail (Amend. VIII)

To be informed of charges (Amend. VI)

To remain silent (Amend. V)

Trial rights
Speedy and public trial before a jury (Amend. VI)

Impartial jury selected from a cross-section of the community (Amend. VI)

Trial atmosphere free of prejudice, fear, and outside interference

No compulsory self-incrimination (Amend. V)
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Adequate counsel (Amend. VI)

No cruel and unusual punishment (Amend. VIIl)

Appeal of convictions

No double jeopardy (Amend. V)

4.6 - Evaluate modern threats to civil liberties posed by spy technology, the transfer of personal
information through social media, and heightened security concerns following the September 11,
2001, terrorist attacks.

During the 1960s, the Supreme Court, under Chief Justice Earl Warren, significantly expanded the rights
of accused persons. In Gideon v. Wainwright, a case decided in 1963, the Court held that if a person is
accused of a felony and cannot afford an attorney, an attorney must be made available to the accused
person at the government’s expense. °! This case was particularly interesting because Gideon, who was
arrested for stealing a small amount of money from a vending machine, was not considered a dangerous
man, nor was his intellect in any way impaired. Gideon pursued his own appeal to the Supreme Court
because he believed that every accused person who might face prison should be represented. 2
Although the Sixth Amendment to the Constitution provides for the right to counsel, the Supreme Court
had established a precedent 21 years earlier in Betts v. Brady, when it held that only criminal defendants
in capital (death penalty) cases automatically had a right to legal counsel. *%

Miranda v. Arizona

In 1966, the Court issued its decision in Miranda v. Arizona. *** The case involved Ernesto Miranda, who
was arrested and charged with the kidnapping and rape of a young woman. After two hours of
questioning, Miranda confessed and was later convicted. Miranda’s lawyer appealed his conviction,
arguing that the police had never informed Miranda that he had a right to remain silent and a right to be
represented by counsel. The Court, in ruling in Miranda’s favor, enunciated the Miranda rights that are
now familiar to nearly all Americans:

Prior to any questioning, the person must be warned that he has a right to remain
silent, that any statement he does make may be used against him, and that he has a
right to the presence of an attorney, either retained or appointed.

Two years after the Supreme Court’s Miranda decision, Congress passed the Omnibus Crime Control and
Safe Streets Act of 1968. Section 3501 of the act reinstated a rule that had been in effect for 180 years
before Miranda—that statements by defendants can be used against them if the statements were made
voluntarily. The Justice Department immediately disavowed Section 3501 as unconstitutional and has
continued to hold this position. As a result, Section 3501, although it was never repealed, has never

191 372 U.S. 335 (1963).
192 Anthony Lewis, Gideon’s Trumpet (New York: Vintage, 1964).
193 316 U.S. 455 (1942).
194 384 U.S. 436 (1966).
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been enforced. In 2000, in a surprise move, a federal appellate court held that the all-but-forgotten
provision was enforceable, but the Supreme Court held that the Miranda warnings were constitutionally
based and could not be overruled by a legislative act. 1%

Exceptions to the Miranda Rule

As part of a continuing attempt to balance the rights of accused persons against the rights of society, the
Supreme Court has made several exceptions to the Miranda rule. In 1984, for example, the Court
recognized a “public-safety” exception to the rule. The need to protect the public warranted the
admissibility of statements made by the defendant (in this case, indicating where he had placed a gun)
as evidence in a trial, even though the defendant had not been informed of his Miranda rights.

In 1985, the Court further held that a confession need not be excluded even though the police failed to
inform a suspect in custody that his attorney had tried to reach him by telephone. In an important 1991
decision, the Court stated that a suspect’s conviction will not be automatically overturned if the suspect
was coerced into making a confession. If the other evidence admitted at trial is strong enough to justify
the conviction without the confession, then the fact that the confession was obtained illegally in effect
can be ignored. In yet another case, in 1994, the Supreme Court ruled that suspects must unequivocally
and assertively state their right to counsel in order to stop police questioning. Saying “Maybe | should
talk to a lawyer” during an interrogation after being taken into custody is not enough. The Court held
that police officers are not required to decipher the suspect’s intentions in such situations. Most
recently, the Miranda protections were further narrowed when the Court found that a suspect must
expressly announce his or her desire to remain silent, not just sit silently during questioning.

Video Recording of Interrogations

In view of the numerous exceptions, there are no guarantees that the Miranda rule will survive
indefinitely. Increasingly, though, law enforcement personnel are using digital cameras to record
interrogations. According to some scholars, the recording of all custodial interrogations would satisfy
the Fifth Amendment’s prohibition against coercion and in the process render the Miranda warnings un-
necessary. Others argue, however, that recorded interrogations can be misleading.

At least since 1914, judicial policy has prohibited the admission of illegally seized evidence at trials in
federal courts. This is the so-called exclusionary rule. Improperly obtained evidence, no matter how
telling, cannot be used by prosecutors. This includes evidence obtained by police in violation of a
suspect’s Miranda rights or of the Fourth Amendment. The Fourth Amendment protects against
unreasonable searches and seizures and provides that a judge may issue a search warrant to a police
officer only on probable cause (a demonstration of facts that permit a reasonable belief that a crime has
been committed). The question that must be determined by the courts is what constitutes an
unreasonable search and seizure.

195 pickerson v. United States, 530 U.S. 428 (2000).
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The reasoning behind the exclusionary rule is that it forces police officers to gather evidence properly, in
which case their due diligence will be rewarded by a conviction. Nevertheless, the exclusionary rule has
always had critics who argue that it permits guilty persons to be freed because of innocent errors.

This rule was first extended to state court proceedings in a 1961 U.S. Supreme Court decision, Mapp v.
Ohio. **® In this case, the Court overturned the conviction of Dollree Mapp for the possession of obscene
materials. Police found pornographic books in her apartment after searching it without a search warrant
and despite her refusal to let them in.

Over the last several decades, the Supreme Court has diminished the scope of the exclusionary rule by
creating some exceptions to its applicability. In 1984, the Court held that illegally obtained evidence
could be admitted at trial if law enforcement personnel could prove that they would have obtained the
evidence legally anyway. The same year, the Court held that a police officer who used a technically
incorrect search warrant form to obtain evidence had acted in good faith and therefore the evidence
was admissible at trial. The Court thus created the “good faith” exception to the exclusionary rule.

4-8 The Death Penalty

Capital punishment remains one of the most debated aspects of our criminal justice system. Those in
favor of the death penalty maintain that it serves as a deterrent to serious crime and satisfies society’s
need for justice and fair play. Those opposed to the death penalty do not believe it has any deterrent
value and hold that it constitutes a barbaric act in an otherwise civilized society.

The Eighth Amendment prohibits cruel and unusual punishment. Throughout history, “cruel and
unusual” referred to punishments that were more serious than the crimes—the phrase referred to
torture and to executions that prolonged the agony of dying. The Supreme Court never interpreted
“cruel and unusual” to prohibit all forms of capital punishment in all circumstances. Indeed, several
states had imposed the death penalty for a variety of crimes and allowed juries to decide when the
condemned could be sentenced to death. Many believed, however, that the imposition of the death
penalty was random and arbitrary, and in 1972 the Supreme Court agreed in Furman v. Georgia. **’

The decision stated that the death penalty, as then applied, violated the Eighth and Fourteenth
Amendments. The Court ruled that capital punishment is not necessarily cruel and unusual if the
criminal has killed or attempted to kill someone. In its opinion, the Court invited the states to enact
more precise laws so that the death penalty would be applied more consistently. By 1976, 25 states had
adopted a two-stage, or bifurcated, procedure for capital cases. In the first stage, a jury determines the
guilt or innocence of the defendant for a crime that has been determined by statute to be punishable by
death. If the defendant is found guilty, the jury reconvenes in the second stage and considers all
relevant evidence to decide whether the death sentence is, in fact, warranted.

196 367 U.S. 643 (1961).
197 408 U.S. 238 (1972).
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In Gregg v. Georgia, the Supreme Court ruled in favor of Georgia’s bifurcated process, holding that the
state’s legislative guidelines had removed the ability of a jury to “wantonly and freakishly impose the
death penalty.” *® The Court upheld similar procedures in Texas and Florida, establishing a procedure
for all states to follow that would ensure them protection from lawsuits based on Eighth Amendment
grounds. On January 17, 1977, Gary Mark Gilmore became the first American to be executed (by Utah)

under the new laws.
B - The Death Penalty Today

Today, 31 states (see Figure 4-1), the military, and the federal
government have capital punishment laws based on the guidelines

established by the Gregg case. State governments are responsible for
almost all executions in this country. The execution of Timothy McVeigh

in 2001 marked the first death sentence carried out by the federal
government since 1963. Only two more have followed. At this time,
about 2,943 prisoners are on death row across the nation. The

population on death row has been on the decline since 2003. Although

DID YOU KNOW

According to the Death
Penalty Information
Center, women represent
about 2 percent of death
row inmates and 15
women have been
executed since 1976.

California has the largest death row population of any state, Texas has the highest execution rate. The
South as a region has executed 1,163 people since 1976; in the Northeast, only 4 people have been put

to death over the same time period. 1%

Figure 4-8-1: Executions by State: 1976-2015
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Source: Death Penalty Information Center, www.deathpenaltyinfo.org

198 428 U.S. 153 (1976).

199 peath Penalty Information Center, Executions by Region. www.deathpenaltyinfo.org/number-executions-state-and-region-1976
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TSR N [24(<-8 The Innocence Project

As long as the United States has imposed capital punishment on convicted felons, there have been claims of
innocence by those sentenced to die. Although police officers and judges have always known that sometimes
the innocent are falsely accused and convicted, they also believe that most of the individuals were correctly
prosecuted and convicted of their crimes. New scientific techniques make it possible to recover biological and
chemical evidence that was previously inaccessible. Most important of these new tools is the use of DNA. DNA
molecules contain all of the information about a person’s or an animal’s genetic makeup and are unique to each
individual. DNA molecules found on a strand of

hair or saliva on a handkerchief can be tested Image 4-8-1: Ronald Cotton was exonerated in 1995 after
many years after they were deposited on that spending over 10 years in prison for crimes he did not commit. His
object convictions were based largely on an eyewitness misidentification

made by one of the victims, Jennifer Thompson-Cannino. Cotton
and Thompson-Cannino are leading advocates for eyewitness

In the early 1990s, law students at the Benjamin
identification reform.

N. Cardozo School of Law at Yeshiva University
began theorizing that DNA found in old evidence
records could be used to establish the innocence
of individuals wrongfully convicted of crimes. Led
by Barry C. Scheck and Peter J. Neufeld, the
students and faculty founded the Innocence
Project, °° which is dedicated to helping
exonerate innocent people and improving the
legal system to avoid wrongful convictions. To
date, more than 337 people in 36 states have
been exonerated through DNA evidence. One-
third of the people exonerated by DNA testing
were arrested between the ages of 14 and 22.

The Innocence Project identifies a number of reasons why wrongful convictions occur. Witnesses may identify
the wrong person as the suspect; individuals who are arrested may feel strongly pressured to make a
confession, especially if the prosecution offers a plea bargain for a lesser sentence; forensic science may be
faulty in a particular location; the police may have acted out of discriminatory motives or failed to complete an
investigation; informants may have given false information; or the defendant’s free (or hired) counsel may be
incompetent. 2°* The Innocence Project’s work has spread throughout the United States and to some foreign
countries. Law students provide most of the volunteer investigations into possible cases of wrongful conviction,
with guidance from their faculty. Students also research the laws governing criminal procedure in their own
state and then lobby for changes to reduce the chance of wrongful convictions. Based on student research, Ohio
adopted a law that requires preservation of DNA evidence forever in serious crimes, strengthens the
requirements for police lineups, and gives incentives for the video recording of interrogations in most serious
crimes. The legislation is considered groundbreaking for preserving evidence that might prevent wrongful
convictions.

200 1nnocence Project http://www.innocenceproject.org/
201 Barry Scheck, Peter Neufeld, and Jim Dwyer, Actual Innocence: When Justice Goes Wrong and How to Make It Right (New
York: New American Library, 2003).
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For Critical Analysis
1. Elsewhere in this chapter, you read that governors in several states have issued a moratorium on
executions pending further study and that some states have eliminated the death penalty entirely. Yet,
a majority of states have the death penalty. What impact, if any, do you think initiatives like The
Innocence Project have on public attitudes about the death penalty?

2. Wrongful convictions are tragic for everyone involved in the case, but especially for the individual
wrongly imprisoned. What, if anything, does the state owe a person wrongfully convicted of a crime?
Should restitution be offered? Why or why not?

The most recent controversy over the death penalty concerns the method by which the punishment is
carried out. Most states that have the death penalty use a lethal injection to cause the convicted
person’s death. A combination of three different drugs is injected intravenously. Several cases have
been appealed to the Supreme Court on the basis that this method can cause extreme pain and thus
violates the Constitution’s ban on cruel and unusual punishment. The Court has upheld the three-drug
method, most recently in April 2008, although the justices wrote seven opinions in the case, indicating a
lack of consensus among them. 2%2

Some believe that the declining number of executions reflects the waning support among Americans for
the imposition of the death penalty. In 1994, polls indicated that 80 percent of Americans supported the
death penalty. Gallup polling recorded the lowest support for the death penalty in 40 years in its 2013
survey; just 60 percent indicated support. The current era of lower support may be tied to death penalty
moratoriums in several states beginning around 2000 after several death row inmates were later proven
innocent of the crimes of which they were convicted. Since 2006, six states have repealed death penalty
laws outright.

202 Bgze v. Rees, 553 U.S. 35 (2008).
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Chapter Summary

4.1 Originally, the Bill of Rights limited only the power of the national government, not that of the
states. Gradually and selectively, however, the Supreme Court accepted the incorporation theory, under
which no state can violate most provisions of the Bill of Rights.

4.2 The First Amendment protects against government interference with freedom of religion by
requiring a separation of church and state (under the establishment clause) and by guaranteeing the
free exercise of religion. Controversial issues that arise under the establishment clause include aid to
church-related schools, school prayer, evolution versus intelligent design, school vouchers, posting the
Ten Commandments in public places, and discrimination against religious speech. The government can
interfere with the free exercise of religion only when religious practices work against public policy or the
public welfare. The government cannot sponsor or support any specific religious belief.

4.3 The First Amendment protects against government interference with freedom of speech, which
includes symbolic speech (expressive conduct). The Supreme Court has been especially critical of
government actions that impose prior restraint on expression. Commercial speech (advertising) by
businesses has received limited First Amendment protection. Restrictions on expression are permitted
when the expression creates a clear and present danger to the peace or public order. Speech that has
not received First Amendment protection includes expression that is judged to be obscene or
slanderous.

4.3 The First Amendment protects against government interference with the freedom of the press,
which can be regarded as a special instance of freedom of speech. Libelous statements are not
protected by the freedom of the press. Publication of news about a criminal trial may be restricted by a
gag order in some circumstances.

4.3 The First Amendment protects the right to assemble peaceably and to petition the government.
Permits may be required for parades, sound trucks, and demonstrations to maintain the public order,
and a permit may be denied to protect the public safety.

4.4 Under the Ninth Amendment, rights not specifically mentioned in the Constitution are not
necessarily denied to the people. Among these unspecified rights is a right to privacy, which has been
inferred from the First, Third, Fourth, Fifth, and Ninth Amendments. Major privacy issues today include
electronic access to personal data and government surveillance programs. Abortion rights and end-of-
life decisions also involve privacy claims.

4.5 The Constitution includes protections for the rights of persons accused of crimes. Under the Fourth
Amendment, no one may be subject to an unreasonable search or seizure or be arrested except on
probable cause. Under the Fifth Amendment, an accused person has the right to remain silent. Under
the Sixth Amendment, an accused person must be informed of the reason for his or her arrest. The
accused also has the right to adequate counsel, even if he or she cannot afford an attorney, and the
right to a prompt arraignment and a speedy and public trial before an impartial jury selected from a
cross-section of the community. The exclusionary rule forbids the admission in court of illegally seized
evidence. Under the Eighth Amendment, cruel and unusual punishment is prohibited.



Page | 176
Chapter 4: Civil Liberties

4.6 Civil liberties are not absolute, and the interpretation of the protections against government

interference with individual rights is subject to the context of the times. Spy technology, personal
information freely disclosed through social media, and heightened geopolitical security concerns
present the Supreme Court and society with new challenges.
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Selected Resources

Print Resources

Herman, Susan N. Taking Liberties: The War on Terror and the Erosion of American Democracy (New
York: Oxford University Press, 2011). The president of the ACLU analyzes the long- and short-term
effects of the USA PATRIOT Act and the new legal practices that have reduced personal liberty.

Lewis, Anthony. Freedom for the Thought We Hate: Tales of the First Amendment (New York: Basic
Books, 2008). Pulitzer Prize—winning journalist Anthony Lewis writes eloquently on the value of free
expression and the resulting need for “activist judges.” He provides a series of engaging stories of how
the courts came to give real life to the First Amendment.

Lewis, Anthony. Gideon’s Trumpet (New York: Vintage, 1964). This classic work discusses the
background and facts of Gideon v. Wainwright, the 1963 Supreme Court case in which the Court held
that the state must make an attorney available for any person accused of a felony who cannot afford a
lawyer.

Richards, Neil. Intellectual Privacy: Rethinking Civil Liberties in the Digital Age (New York: Oxford
University Books, 2015). A provocative consideration of privacy and free speech in the digital age.
Richards argues that when privacy rights and speech rights conflict, the importance of a free and open
society dictates that speech nearly always wins.

Thompson-Cannino, Jennifer, Ronald Cotton, and Erin Roneo. Picking Cotton: Our Memoir of Injustice
and Redemption (New York: St. Martin’s Press, 2009). Jennifer Thompson was raped at knife-point, but
escaped and identified her attacker as Ronald Cotton. Convicted and sent to prison, Cotton maintained
his innocence. DNA evidence ultimately proved him right, and he was released after 10 years. Thompson
and Cotton work together on issues of justice, innocence, and memory.

Media Resources

Constitution USA with Peter Sagal—Over the course of the four-hour PBS series first airing in 2013,
Sagal travels cross-country on a customized red, white, and blue Harley-Davidson to find out where the
Constitution lives, how it works, and how it unites us as a nation. Episode 2, “It’s a Free Country,”
specifically examines the Bill of Rights in everyday life.

Conviction: The Incredible True Story of Betty Anne Waters—A 2010 movie starring Hilary Swank and
Sam Rockwell. A working mother puts herself through law school in an effort to represent her brother,
who has been wrongfully convicted of murder and has exhausted his chances to appeal his conviction
through public defenders.

Gideon’s Trumpet—An excellent 1980 movie about the Gideon v. Wainwright case. Henry Fonda plays
the role of the convicted petty thief Clarence Earl Gideon.

The Lord Is Not on Trial Here Today—A Peabody Award—winning documentary that tells the compelling
personal story of Vashti McCollum and how her efforts to protect her 10-year-old son led to one of the
most important and landmark First Amendment cases in U.S. Supreme Court history—the case that
established the separation of church and state in public schools.
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Online Resources

American Civil Liberties Union (ACLU)—the nation’s leading civil liberties organization provides an
extensive array of information and links concerning civil rights issues: www.aclu.org

The American Library Association—information on free-speech issues, especially issues of free speech
on the Internet: www.ala.org

Center for Democracy and Technology—nonprofit institute that monitors threats to the freedom of the
Internet, provides a wealth of information about issues involving the Bill of Rights, and focuses on how
developments in communications technology are affecting the constitutional liberties of Americans:

www.cdt.org

Death Penalty Information Center—national nonprofit organization serving the media and the public
with analysis and information on issues concerning capital punishment: www.deathpenaltyinfo.org

Electronic Privacy Information Center—information on digital privacy issues: www.epic.org/privacy

Foundation for Individual Rights in Education (FIRE)—tracks the rights to free speech, press, religion,
and assembly at the nation’s colleges and universities; find a rating for your own university’s speech and
conduct codes: www.thefire.org

Freedom Forum—nonpartisan foundation dedicated to free press, free speech, and free spirit for all
people; includes history of flag protection and the First Amendment, as well as the status of the
proposed flag amendment in Congress: www.freedomforum.org

Legal Information Institute at Cornell University Law School—searchable database of historic Supreme
Court decisions: www.law.cornell.edu/supct/search/

The Oyez Project—provides summaries and the full text of Supreme Court decisions concerning
constitutional law, plus a virtual tour of the Supreme Court: www.oyez.org


www.aclu.org
www.ala.org
www.cdt.org
www.deathpenaltyinfo.org
www.epic.org/privacy
www.thefire.org
www.freedomforum.org
www.law.cornell.edu/supct/search/
www.oyez.org
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Chapter 5 Introduction

U.S. Rep. John Lewis (D-GA) and Democratic presidential candidate Hillary Clinton are introduced
at a get-out-the-caucus event at the Mountain Shadows Community Center on February 14,
2016 in Las Vegas, Nevada. John Lewis was one of six original Freedom Riders, Student
Nonviolent Coordinating Committee (SNCC) and among the organizers of the 1963 March on

Washington.

After reading this chapter you will be able to:

5.1 Define civil rights and locate in the U.S. Constitution the obligation of government to
guarantee all citizens equal protection of the law.

5.2 Explain why discrimination against individuals and groups exists in the United States today.

5.3 Assess the limits of state and federal law in guaranteeing equality to all people.

5.4 Explain why the U.S. Supreme Court plays such an important role relative to civil rights and
identify at least two significant Supreme Court decisions that advanced civil rights in the
United States.

5.5 Identify and explain three significant events related to each of the campaigns for civil rights
undertaken by African Americans, women, the Latino community, persons with disabilities,
and the LGBTQ community.

5.6 Define the goal of affirmative action and explain why this approach is controversial in the
United States.
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m Birthright Citizenship Were Repealed?

Background

The Fourteenth Amendment (1868) confers citizenship on “all persons born or naturalized in the United States,
and subject to the jurisdiction thereof” and was adopted as a repudiation of the U.S. Supreme Court’s Dred Scott
ruling that people of African descent could never be American citizens. As a concept, birthright citizenship has
its origins in English common law. Until recently, the idea of repealing birthright citizenship had been largely
relegated to advocates of severe restrictions on immigration. However, a group of Republican state and
national lawmakers has introduced legislation to repeal birthright citizenship. Several well-known legislators are
among the supporters of the repeal, including Senators John McCain, Mitch McConnell, Lindsey Graham, Jeff
Sessions, and Jon Kyl. Republican candidate for presidential nomination Donald J. Trump reignited the issue
during the 2016 campaign by calling for an end to birthright citizenship as a part of a larger immigration plan.
According to Trump, birthright citizenship “remains the biggest magnet for illegal immigration.” ?°3

Past Challenges

In 1882, the Chinese Exclusion Act (along with other state and federal laws) denied Chinese and other Asians
the right to own property, to marry, to return to the United States once they left the country, and to become
U.S. citizens. In the case U.S. v. Wong Kim Ark, the Supreme Court took up the issue of birthright citizenship. The
case involved a man born in San Francisco to Chinese parents who later returned to China. When Wong left the
United States to visit his parents, he was denied reentry. The government claimed that Wong had no right to
birthright citizenship under the Fourteenth Amendment because his parents remained “subjects of the emperor
of China” even while living in California when he was born. In a 7-2 decision, the majority said, “The
amendment, in clear words and in manifest intent, includes the children born within the territory of the United
States of all other persons, of whatever race or color, domiciled within the United States.” This case remains the
ruling precedent for challenges to birthright citizenship.

A Political Strategy for Repeal

The process for amending the U.S. Constitution is intentionally difficult, requiring the support of two-thirds of
both houses of Congress and three-fourths of the state legislatures. Those advocating the repeal of birthright
citizenship avoid this path and have instead proposed a two-pronged strategy. At the federal level, a bill has
been introduced to reinterpret the “subject to the jurisdiction thereof” language in the Fourteenth Amendment
so that noncitizens and illegal immigrants are not covered. Thus, a student who comes to the United States to
attend college would not be “subject to the jurisdiction thereof” for the purposes of citizenship, and any
children born to that student would not be citizens of the United States. At the state level, several states
working together propose to create two types of birth certificates—one for children born to citizens of the
United States and one for those born to noncitizens. Neither of these strategies is likely to pass the test of
constitutionality, given the precedent set in Wong. Further, a repeal of birthright citizenship is not likely to
reduce illegal immigration because most undocumented immigrants are motivated by jobs. Countries without
birthright citizenship have not eliminated illegal immigration.

For Critical Analysis
1. Inthe media, children born to noncitizens are sometimes referred to as “anchor babies” because they
presumably tie their parents to this country. This is a misnomer, however, because only the child born
here is a citizen. Why do you think opposition exists to granting citizenship to children born to
noncitizen parents?
2. Isthe concept of birthright citizenship consistent with the values of America? What would be gained
and lost by the nation if birthright citizenship were repealed?

203 \Mark Murray, “Where the GOP 2016 Candidates Stand on Birthright Citizenship,” MSNBC, August 18, 2015.
www.msnbc.com/msnbc/where-the-gop-2016-candidates-stand-birthright-citizenship
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5.1 — Define civil rights and locate in the U.S. Constitution the obligation of government to guarantee
all citizens equal protection of the law.

Despite the words set forth in the Declaration of Independence that “all Men are created equal,” the
United States has a long history of discrimination based on race, gender, national origin, religion, and
sexual orientation, among others. The majority of the population had few rights at the nation’s
founding. The framers of the Constitution permitted slavery to continue,
thus excluding slaves from the political process. Women also were
excluded for the most part, as were Native Americans, African
Americans who were not slaves, and white men who did not own
property. To the nation’s founders, equality required a degree of
independent thinking and the capacity for rational action, which they
believed members of these groups did not possess. Today we believe
that all people are entitled to equal political rights as well as the
opportunities for personal development provided by equal access to
education and employment. Thus, the story of civil rights in the United
States is the struggle to reconcile our ideals as a nation with the realities of discrimination individuals
and groups still encounter in daily life.

At the time of the
American Revolution,
African Americans made
up nearly 25 percent of
the American population
of about 3 million.

Equality is at the heart of the concept of civil rights. Generally, the term civil rights refers to the rights of
all Americans to equal treatment under the law, as provided for by the Fourteenth Amendment to the
Constitution and by subsequent acts of Congress. Although the terms civil rights and civil liberties are
sometimes used interchangeably, scholars make a distinction between the two. Civil liberties are
limitations on government; they specify what the government cannot do. Civil rights, in contrast, specify
what the government must do to ensure equal protection and freedom from discrimination.

The history of civil rights in America is the story of the struggle of various groups to be free from
discriminatory treatment. Ending slavery was a necessary but not sufficient prerequisite to advancing
civil rights in America. In this chapter, we first look at two movements with significant consequences:
the civil rights movement of the 1950s and 1960s and the women’s movement, which began in the mid-
1800s and continues today. Each of these movements resulted in legislation that secured important
basic rights for all Americans—the right to vote and the right to equal protection under the laws. Each
demonstrates how individuals working alone and with others in groups can effect significant change.
Today'’s civil rights activists draw on insights and strategies from these earlier movements in making new
claims for political and social equality. We then explore a question with serious implications for today’s
voters and policymakers: What should the government’s responsibility be when equal protection under
the law is not enough to ensure truly equal opportunities for Americans? Can political and social equality
exist in the face of a widening economic gap?
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5-1 African Americans and the Consequences of Slavery in the United
States

5.2 — Explain why discrimination against individuals and groups exists in the United States today.

Before 1863, the Constitution protected slavery and made equality

impossible. African American leader Frederick Douglass pointed out that

“Liberty and Slavery—opposite as Heaven and Hell—are both in the

Constitution.” Abraham Lincoln stated sarcastically, “All men are created | June 19, known as

equal, except Negroes.” Juneteenth or Freedom
o _ . ‘ Day, celebrates the day in
The constitutionality of slavery was confirmed just a few years before 1865 that slaves in

the outbreak of the Civil War in the infamous Dred Scott v. Sandford
case of 1857. The Supreme Court held that slaves were property, not
citizens of the United States, and were not entitled to the rights and
privileges of citizenship. 2% The Court also ruled that the Missouri
Compromise (1820), which banned slavery in the territories north of
36°30° latitude (the southern border of Missouri), was unconstitutional.
The Dred Scott decision had grave consequences. Most observers
contend that the ruling contributed to making the Civil War inevitable.

Galveston, Texas, found
out they were free three
years after Lincoln signed
the Emancipation
Proclamation.

With the Emancipation Proclamation in 1863 and ratification of the Thirteenth, Fourteenth, and
Fifteenth Amendments during the Reconstruction period following the Civil War, constitutional
inequality for African American males ended.

The Thirteenth Amendment (1865) states that neither slavery nor involuntary servitude shall exist within
the United States. The Fourteenth Amendment (1868) says that all persons born or naturalized in the
United States are citizens of the United States. It states, furthermore, that “/njo State shall make or
enforce any law which shall abridge the privileges or inmunities of citizens of the United States; nor shall
any State deprive any person of life, liberty, or property, without due process of law; nor deny to any
person within its jurisdiction the equal protection of the laws.” Note the use of the term’s citizen and
person. Citizens have political rights, such as the right to vote and run for political office. Citizens also
have certain privileges or immunities. All persons, however, including noncitizens, have a right to due
process of law and equal protection under the law.

The Fifteenth Amendment (1870) reads: “The right of citizens of the United States to vote shall not be
denied or abridged by the United States or by any State on account of race, color, or previous condition
of servitude.” Activists in the women’s suffrage movements brought pressure on Congress to include in
the Fourteenth and Fifteenth Amendments a prohibition against discrimination based on sex, but with
Nno success.

204 19 Howard 393 (1857).
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Image 5-1-1: An engraving of Ku Klux

Klan members active in the late 1860s

- . . , . as Southerners rebelled against
At the end of the Civil War, President Lincoln’s Republican Party Northern influence during

controlled the national government and most state governments, and  Reconstruction.
the so-called radical Republicans, with their strong antislavery stance,
controlled the party. From 1865 to 1875, the Republican majority in
Congress succeeded in passing a series of civil rights acts that were
aimed at enforcing the Thirteenth, Fourteenth, and Fifteenth
Amendments even as legislatures in the Southern states moved
quickly to pass laws (known as Black Codes) intended to limit the civil
rights of African Americans and regulate their labor in ways that
closely resembled slavery. South Carolina’s Black Code (1865) stated
that “all persons of color who make contracts for service or labor, shall
be known as servants, and those with whom they contract, shall be
known as masters.” *° Following the assassination of President Lincoln
on April 15, 1865, Andrew Johnson assumed the presidency and
oversaw the initial period of Reconstruction. Johnson, a Southerner
and former slave owner, was viewed by radical Republicans as too
conciliatory toward Southern states.

Following the 1866 elections, in which Southern states were not allowed to vote, an emboldened radical
Republican majority in Congress moved to take control of Reconstruction. The first Civil Rights Act in the
Reconstruction period was passed in 1866 over the veto of President Johnson. That act extended
citizenship to anyone born in the United States and gave African Americans full equality before the law.
It gave the president authority to enforce the law with military force. Johnson characterized the law as
an invasion by federal authority of the rights of the states. It was considered to be unconstitutional, but
the ratification of the Fourteenth Amendment two years later ended that concern.

Among the six other civil rights acts passed after the Civil War, one of the most important was the
Enforcement Act of 1879, which set out specific criminal sanctions for interfering with the right to vote
as protected by the Fifteenth Amendment and by the Civil Rights Act of 1866. Equally important was the
Civil Rights Act of 1872, known as the Anti-Ku Klux Klan Act. This act made it a federal crime for anyone
to use law or custom to deprive an individual of his or her rights, privileges, and immunities secured by
the Constitution or by any federal law.

The last of these early civil rights acts, the Second Civil Rights Act, was passed in 1875. It declared that
everyone is entitled to full and equal enjoyment of public accommodations, theaters, and other places
of amusement, and it imposed penalties for violators. What is most important about all of the civil rights
acts was the belief that congressional power applied to official or government action or to private
action. If a state government did not secure rights, then the federal government could do so. Thus,
Congress could legislate directly against individuals who were violating the constitutional rights of
others. As we will see, these acts were quickly rendered ineffective by law and by custom. They became
important in the civil rights struggles of the 1960s, however, 100 years after their passage.

205 “pcts of the General Assembly of the State of South Carolina Passed at the Sessions of 1864—65,” pp. 291-304.



Page | 185
Chapter 5: Civil Rights

5.3 — Assess the limits of state and federal law in guaranteeing equality to all people.

The Reconstruction statutes, or civil rights acts, ultimately did little to secure equality for African
Americans. Both the Civil Rights Cases and Plessy v. Ferguson effectively nullified these acts. Rutherford
B. Hayes's election in 1877 marked an end to the progressive advance of rights for African Americans
during Reconstruction. He withdrew federal forces from states in the former Confederacy. Without
direct oversight, Southern and border states created a variety of seemingly race-neutral legal barriers
that in reality prevented African Americans from exercising their right to vote; Southern and border
states also adopted policies of racial segregation known as Jim Crow laws.

The Civil Rights Cases

The Supreme Court invalidated the 1875 Civil Rights Act when it held, in the Civil Rights Cases of 1883,
that the enforcement clause of the Fourteenth Amendment (which states that “[njo State shall make or
enforce any law which shall abridge the privileges or immunities of citizens”) was limited to correcting
actions by states in their official acts; thus, the discriminatory acts of private citizens were not illegal. 2
(“Individual invasion of individual rights is not the subject matter of the Amendment.”) The 1883
Supreme Court decision removed the federal government as a forceful advocate for advancing civil
rights in all aspects of daily human interaction, and it was met with widespread approval throughout
most of the United States.

Twenty years after the Civil War, the white majority was all too ready to forget about the three Civil War
amendments and the civil rights legislation of the 1860s and 1870s. The other civil rights laws that the
Court did not specifically invalidate became effectively null without any mechanisms of enforcement,
although they were never repealed by Congress. At the same time, many former proslavery
secessionists had regained political power in the Southern states.

Plessy v. Ferguson: Separate but Equal

A key decision during this period concerned Homer Plessy, a Louisiana resident who was one-eighth
African American. In 1892, he boarded a train in New Orleans. The conductor made him leave the car,
which was restricted to whites, and directed him to a car for nonwhites. At that time, Louisiana had a
statute providing for separate railway cars for whites and African Americans.

Plessy went to court, claiming that such a statute was contrary to the Fourteenth Amendment’s equal
protection clause. In 1896, the Supreme Court rejected Plessy’s contention. The Court concluded that
the Fourteenth Amendment “could not have been intended to abolish distinctions based upon color, or
to enforce social ... equality.” The Court stated that segregation alone did not violate the Constitution:
“Laws permitting, and even requiring, their separation in places where they are liable to be brought into
contact do not necessarily imply the inferiority of either race to the other.” *” With this case, the Court
announced the separate but equal doctrine.

206 109 U.S. 3 (1883).
207 plessy v. Ferguson, 163 U.S. 537 (1896).
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Plessy v. Ferguson became the judicial cornerstone of racial discrimination throughout the United States.
Even though Plessy upheld segregated facilities in railway cars only, it was assumed that the Supreme
Court was upholding segregation everywhere as long as the separate facilities were equal. The result
was a system of racial segregation, particularly in the South—supported by laws collectively known as
Jim Crow laws—that required separate drinking fountains; separate seats in theaters, restaurants, and
hotels; separate public toilets; and separate waiting rooms for the two races. “Separate” was indeed the
rule, but “equal” was never enforced, nor was it a reality.

Voting Barriers

The brief enfranchisement of African Americans ended after 1877, when the federal troops that
occupied the South during the Reconstruction era were withdrawn. Southern politicians regained
control of state governments and, using everything except race as a formal criterion, passed laws that
effectively deprived African Americans of the right to vote. By claiming that political parties were private
organizations, the Democratic Party was allowed to restrict black voters from participating in its
primaries. Because most Southern states were dominated by the Democratic Party, the primary
prohibition effectively disenfranchised blacks altogether. The white primary was upheld by the Supreme
Court until 1944 when, in Smith v. Allwright, the Court ruled it a violation of the Fifteenth

Amendment. 2%

Another barrier to African American voting was the grandfather clause, which restricted voting to those
who could prove that their grandfathers had voted before 1867. Poll taxes required the payment of a
fee to vote; thus, poor African Americans—and poor whites—who could not afford to pay the tax were
excluded from voting. Not until the Twenty-fourth Amendment was ratified in 1964 was the poll tax
eliminated. Literacy tests were also used to deny the vote to African Americans. Such tests asked
potential voters to read, recite, or interpret complicated texts, such as a section of the state
constitution, to the satisfaction of local registrars—who were, of course, never satisfied with the
responses of African Americans. Each of these barriers to voting was, on its face, race neutral. Each was
vigorously enforced disproportionately against African Americans by government agents and a system of
racial intimidation.

Southern states, counties, and towns also passed ordinances and laws to maintain a segregated society
and to control the movements and activities of African American residents. In Florida, no “negro,
mulatto, or person of color” was permitted to own or carry a weapon, including a knife, without a
license. This law did not apply to white residents. Other laws set curfews for African Americans, set
limits on the businesses they could own or run and on their rights to assembly, and required the newly
freed men and women to find employment quickly or risk penalties. The penalty sometimes meant that
the men would be forced into labor at very low wages. Denied the right to register and vote, black
citizens were also effectively barred from public office and jury service.

Extralegal Methods of Enforcing White Supremacy

The second-class status of African Americans was also a matter of social custom, especially in the South.
In their interactions with Southern whites, African Americans were expected to observe an informal but
detailed code of behavior that confirmed their inferiority. The most serious violation of the informal

208 321 U.S. 649 (1944).
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code was “familiarity” toward a white woman by an African American man or boy. The code was backed
up by the common practice of lynching—mob action to murder an accused individual, usually by hanging
and sometimes accompanied by torture. Lynching was illegal, but Southern authorities rarely

prosecuted these cases, and white juries would not convict. African American women were instrumental
in antilynching campaigns, beginning in the 1890s with the work of Ida B. Wells-Barnett. As the owner
and editor of The Free Speech, a Memphis newspaper, she called attention to the brutality of lynching
and argued in editorials that lynching was a strategy to eliminate prosperous, politically active African
Americans.

African Americans outside the South were subject to a second kind of violence—race riots. In the early
twentieth century, race riots were typically initiated by whites. Frequently, the riots were caused by
competition for employment. For example, several serious riots occurred during World War 1l (1939-
1945), when labor shortages forced Northern employers to hire more black workers.

5.4 - Explain why the U.S. Supreme Court plays such an important role relative to civil rights and
identify at least two significant Supreme Court decisions that advanced civil rights in the United
States.

The successful attack on the separate-but-equal doctrine began with a series of lawsuits in the 1930s
that sought to admit African Americans to state professional schools. In 1909, influential African
Americans and progressive whites, including W. E. B. Dubois and Oswald Garrison Villard, joined to form
the National Association for the Advancement of Colored People (NAACP) with the express intention of
targeting the separate-but-equal doctrine. Although all Southern states maintained a segregated system
of elementary and secondary schools as well as colleges and universities, very few offered professional
education for African Americans. Thus, the NAACP elected to begin its challenge with law schools,
believing in part that it would be too expensive for states to establish an entirely separate system of
black professional schools, leaving integration as the best option. To pursue this strategy, the NAACP
established the Legal Defense and Education Fund (LDF). As a result of several LDF challenges, law
schools in Maryland, Missouri, Oklahoma, and Texas were forced to change their policies regarding
admittance or matriculation of law school students, paving the way for Brown v. Board of Education
(1954).

By 1950, the Supreme Court had ruled that African Americans who were admitted to a state university
could not be assigned to separate sections of classrooms, libraries, and cafeterias. In 1951, Oliver Brown
attempted to enroll his eight-year-old daughter, Linda Carol Brown, in the third grade of his all-white
neighborhood school seven blocks from their home. (The alternative was to have her travel by bus to
the segregated school across town.) Although Kansas law did not require schools to be segregated by
race, in practice there were separate schools for white and black children. When Linda was denied
admission to the all-white school, the Topeka NAACP urged Brown to join a lawsuit against the Topeka
Board of Education.
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Brown v. Board of Education of Topeka 2%° Image 5-1-2: These three lawyers successfully argued in
favor of desegregation of the schools in the famous

This case established that segregation of races in public ~ Brown v. Board of Education of Topeka case. On the left
schools violates the equal protection clause of the Sn(;izrfheeie% t':fl.); e;;)z:’g?: drms'i,ﬁfﬁgmg' Irs
Fourteenth Amendment. First argued in 1952 by NAACP  pecame the first African American Supreme Court
Legal Defense Fund attorney Thurgood Marshall justice.

(appointed as the first African American to the U.S.
Supreme Court in 1967), the votes were almost evenly
split to uphold or strike down separate-but-equal; Chief
Justice Fred Vinson held the swing vote. In 1953, Vinson
died, and President Dwight Eisenhower appointed Earl
Warren to replace him. Brown was reargued, and
Warren wrote a unanimous decision to strike down
separate but equal, arguing that “separate” is inherently
unequal.

“With All Deliberate Speed”

The following year, in Brown v. Board of Education (sometimes called the second Brown decision), the
Court declared that lower courts needed to ensure that African Americans would be admitted to schools
on a nondiscriminatory basis “with all deliberate speed.” *'° The district courts were to consider devices
in their desegregation orders that might include “the school transportation system, personnel, [and]
revision of school districts and attendance areas into compact units to achieve a system of determining
admission to the public schools on a nonracial basis.”

This legal strategy was only one of many African Americans found successful in their struggle for civil
rights, and many difficult days lay ahead. The success of civil rights groups in Brown was a flashpoint,
sparking an enormous backlash among segregationists. They defied the Court, closed public schools
rather than integrate them, and vowed to maintain inequality in other areas such as voting. Violence
and sometimes death for civil rights activists followed.

The white South did not let the Supreme Court ruling go unchallenged. Governor Orval Faubus of
Arkansas used the state’s National Guard to block the integration of Central High School in Little Rock in
September 1957. The federal court demanded that the troops be withdrawn. Finally, President Dwight
Eisenhower had to federalize the Arkansas National Guard and send in the U.S. Army’s 101st Airborne
Division to quell the violence. Central High was integrated.

The universities in the South, however, remained segregated. When James Meredith, an African
American student, attempted to enroll at the University of Mississippi in 1962, violence flared there, as
it had in Little Rock. The white riot was so intense that President John Kennedy was forced to send in
30,000 U.S. combat troops, a larger force than the one then stationed in Korea. There were 375 military

209 347 U.S. 483 (1954).
210 349 U.S. 294 (1955).
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and civilian injuries, many from gunfire, and two bystanders were killed. Ultimately, peace was restored,
and Meredith began attending classes. 2**

In most parts of the United States, residential concentrations by race have made it difficult to achieve
racial balance in schools. This concentration results in de facto segregation, as distinct from de jure
segregation, which results from laws or administrative decisions.

The Resurgence of Minority Schools

Today, schools around the country are becoming segregated again, in large part because changing
population demographics result in increased de facto segregation. Even as African American and Latino
students are becoming more isolated, the typical white child is in a school that is more diverse in large
part due to the substantial decline in the number and proportion of white students in the population
relative to the increase of nonwhites. In Latino and African American populations, two of every five
students attend a school with more than 90 percent minority enrollment. Public school segregation is
most severe in the Western states and in New York. In California, the nation’s most multiracial state, half
of African Americans and Asians attend segregated schools, as do one-quarter of Latino and Native
American students. 212 Sixty years after Brown, about half of New York State’s public-school students are
white, but during the 2010 school year the average black student in New York went to a school where
17.7 percent of the students were white. 2** Most nonwhite schools are segregated by poverty as well as
race. A majority of the nation’s dropouts come from nonwhite public schools, leading to large numbers
of virtually unemployable young people of color. The Bureau of Labor Statistics reported that in
November 2008, the month President Obama was elected, the unemployment rate for African American
adult and teen males was nearly twice that for white males—a remarkably persistent gap evident in
Figure 5-1-1.

211 William Doyle, An American Insurrection: James Meredith and the Battle of Oxford, Mississippi, 1962 (New York: Anchor,
2003).

212 Gary Orfield, Reviving the Goal of an Integrated Society: A 21st Century Challenge (Los Angeles, CA: The Civil Rights
Project/Proyecto Derechos Civiles at UCLA, 2009).

213 john Kucsera and Garry Orfeld, “New York State’s Extreme School Segregation: Inequality, Inaction, and a Damaged Future,”

UCLA Civil Rights Project Report, March 26, 2014. http://civilrightsproject.ucla.edu/research/k-12-education/integration-and-diversity/ny-
norflet-report-placeholder/Kucsera-New-York-Extreme-Segregation-2014.pdf
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are only available since 2000.
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Generally, Americans are now taking another look at what desegregation means. In 2007, the Supreme
Court handed down a decision that would dramatically change the way school districts across the
country assigned students to schools. In cases brought by white parents in Seattle and Louisville, the
Court, by a narrow 5-4 margin, found that using race to determine which schools’ students could attend
was a violation of the Fourteenth Amendment. White children could not be denied admission to magnet
schools or other schools designed to have racially balanced populations on account of their race. Justice
Anthony Kennedy was the swing vote in this case. Although he agreed with four justices in striking down
voluntary plans that assigned students to schools solely on the basis of race, he also agreed with other
justices in holding that integrated education was a compelling educational goal that could be pursued
through other methods. 2*4

An alternative solution (now implemented in more than 60 school districts across the country) is to
integrate schools on the basis of income. A more advantaged school environment translates into higher
achievement levels. On the National Assessment of Educational Progress given to all fourth graders in
math, for example, low-income students attending more affluent schools scored almost two years
ahead of low-income students attending high-poverty schools. Today more than 3.2 million students live
in school districts with some form of socioeconomic integration in place.?*

5-2 The Civil Rights Movement

5.5 - Identify and explain three significant events related to each of the campaigns for civil rights
undertaken by African Americans, women, the Latino community, persons with disabilities, and the
LGBTQ community.

The Brown decision applied only to public schools. Not much else in the structure of existing segregation
was affected. In December 1955, a 43-year-old African American woman, Rosa Parks, boarded a public
bus in Montgomery, Alabama. When the bus became crowded and several white people stepped
aboard, Parks was asked to move to the rear of the bus (the “colored” section). She refused, was
arrested, and was fined $10, but that was not the end of the matter. For an entire year, African
Americans boycotted the Montgomery bus line. The protest was headed by a 27-year-old Baptist
minister, Dr. Martin Luther King, Jr. During the protest period, he went to jail and his house was
bombed. In the face of overwhelming odds, the protesters won. In 1956, a federal district court issued
an injunction prohibiting the segregation of buses in Montgomery. The era of civil rights protests had
begun.

The following year, in 1957, King formed the Southern Christian Leadership Conference (SCLC). King
advocated nonviolent civil disobedience as a means to achieve racial justice. King’s philosophy of civil
disobedience was influenced, in part, by the life and teachings of Mahatma Gandhi (1869-1948). Gandhi
led resistance to the British colonial system in India from 1919 to 1947, using demonstrations and

214 pgrents Involved v. Seattle School District No. 1, 550 U.S (2007) and Meredith v. Jefferson County Board of Education, 550
U.S. (2007).
215 Richard D. Kahlenberg, “Can Separate Be Equal?” The American Prospect, September 16, 2009.
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marches, as well as nonviolent, public disobedience to unjust laws. King’s followers successfully used

these methods to gain wider public acceptance of their cause.
Nonviolent Demonstrations

African Americans and sympathetic whites engaged in sit-ins, freedom
rides, and freedom marches. Groups including the NAACP, the Congress
of Racial Equality (CORE), and the Student Nonviolent Coordinating
Committee (SNCC) organized and supported these actions. In the
beginning, such demonstrations were often met with violence, and the
contrasting image of nonviolent African Americans and violent, hostile
whites created strong public support for the civil rights movement. In
1960, when African Americans in Greensboro, North Carolina, were
refused service at a Woolworth’s lunch counter, they organized a sit-in
that was aided day after day by sympathetic whites and other African
Americans. Enraged customers threw ketchup on the protesters. Some
spat in their faces. The sit-in movement continued to grow, however.
Within six months of the first sit-in at the Greensboro Woolworth’s,
hundreds of lunch counters throughout the South were serving African
Americans.

DID YOU KNOW

The F. W. Woolworth
building in Greensboro,
North Carolina, the site of
the 1960 lunch counter
sit-ins, is now the
International Civil Rights
Center and Museum; the
original portion of the
lunch counter and stools
where the four students
sat has never been moved
from its original footprint.

The sit-in technique also was successfully used to integrate interstate buses and their terminals, as well
as railroads engaged in interstate transportation. Although buses and railroads engaged in interstate
trans-portation were prohibited by law from segregating African Americans from whites, they stopped

doing so only after the sit-in protests.
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Marches and Demonstrations

One of the most famous of the violence-plagued protests occurred in Birmingham, Alabama, in 1963,
when Police Commissioner Eugene “Bull” Connor unleashed police dogs and used electric cattle prods
against protesters. People viewed the event with indignation and horror. King was thrown in jail. The
media coverage of the Birmingham protest and the violent response by the city government played a
key role in ending Jim Crow laws in the United States. The ultimate result was the most important civil
rights act in the nation’s history, the Civil Rights Act of 1964.

In August 1963, African American leaders A. Philip Randolph and Bayard Rustin organized a massive
March on Washington for Jobs and Freedom. Before nearly a quarter-million white and African
American spectators and millions watching on television, King told the world: “/ have a dream that my
four little children will one day live in a nation where they will not be judged by the color of their skin but
by the content of their character.”

In early 1965, the SCLC made Selma, Alabama, the focus of its efforts to register black voters in the
South. In March, protesters attempting to march from Selma to the state capital of Montgomery were
met with violent resistance by state and local authorities. As the world watched, the protesters (under
the protection of federalized National Guard troops) finally achieved their goal, walking for three days to
reach Montgomery. The march to Selma is widely credited with bringing pressure on Congress to finally
pass the Voting Rights Act.

Image 5-2-1:The Black Power salute was
a human rights protest and one of the
most overtly political statements in the
110-year history of the civil rights

Not all African Americans agreed with King’s philosophy of movement.
nonviolence or with the idea that King’s strong Christian background
represented the core spirituality of African Americans. Black
Muslims and other African American separatists advocated a more
militant stance and argued that desegregation should not result in
cultural assimilation. During the 1950s and 1960s, when King was
spearheading nonviolent protests and demonstrations to achieve
civil rights for African Americans, Black Power leaders insisted that
African Americans should “fight back” instead of turning the other
cheek. Some argued that without the fear generated by black
militants, a “moderate” such as King would not have garnered such
widespread support from white America.

Malcolm Little (who became Malcolm X after joining the Black
Muslims in 1952) and other leaders in the Black Power movement Moyt
believed that African Americans fell into two groups: “Uncle Toms,”
who peaceably accommodated the white establishment, and “New
Negroes,” who took pride in their color and culture and who demanded racial separation as well as

power. Malcolm X was assassinated in 1965, but he became an important reference point for a new
generation of African Americans and a symbol of African American identity.
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5-3 The Escalation of the Civil Rights Movement

5.3 - Assess the limits of state and federal law in guaranteeing equality to all people.

Police dog attacks, cattle prods, high-pressure water hoses, beatings, bombings, the March on
Washington, and black militancy—all of these events and developments led to an environment in which
Congress felt compelled to act on behalf of African Americans.

Equality before the law became “an idea whose time has come,” in the words of then Republican Senate
Minority Leader Everett Dirksen. The legislation passed during the Eisenhower administration was
relatively symbolic. The Civil Rights Act of 1957 established the Civil Rights Commission and a new Civil
Rights Division within the Department of Justice. The Civil Rights Act of 1960 was passed to protect
voting rights. Whenever a pattern or practice of discrimination was documented, the Justice
Department, on behalf of the voter, could bring suit, even against a state. This act, though, wielded little
enforcement power and was relatively ineffective.

The 1960 presidential election pitted Vice President Richard Nixon against Senator John F. Kennedy.
Kennedy sought the support of African American leaders, promising to introduce tougher civil rights
legislation. When Martin Luther King, Jr., was imprisoned in Georgia after participating in a sit-in in
Atlanta, Kennedy called Mrs. King to express his support, and his brother, Robert, made calls to expedite
King’s release. President Kennedy’s civil rights legislation was stalled in the Senate in 1963, however,
and his assassination ended the effort in his name. When Lyndon B. Johnson became president in 1963,
he committed himself to passing civil rights bills, and the 1964 act was the result.

The Civil Rights Act of 1964

The Civil Rights Act of 1964, the most far-reaching bill on civil rights in modern times, forbade
discrimination on the basis of race, color, religion, gender, and national origin. The major provisions of
the act were as follows:

1. It outlawed arbitrary discrimination in voter registration.

2. It barred discrimination in public accommodations, such as hotels and restaurants, whose
operations affect interstate commerce.

3. It authorized the federal government to sue to desegregate public schools and facilities.

4. It expanded the power of the Civil Rights Commission and extended its life.

5. It provided for the withholding of federal funds from programs administered in a discriminatory
manner.

6. It established the right to equality of opportunity in employment.

Title VII of the Civil Rights Act of 1964 is the cornerstone of employment discrimination law. It prohibits
discrimination in employment based on race, color, religion, sex, or national origin. Under Title VII,
executive orders were issued that banned employment discrimination by firms that received any federal
funding. The act created a five-member commission, the Equal Employment Opportunity Commission
(EEQC), to administer Title VII.
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The EEOC can issue interpretive guidelines and regulations, but these do not have the force of law.
Rather, they give notice of the commission’s enforcement policy. The EEOC also has investigatory
powers. It has broad authority to require the production of documentary evidence, to hold hearings,
and to subpoena and examine witnesses under oath.

The equal employment provisions have been strengthened several times since its first passage. In 1965,
President Johnson signed an executive order (11246) that prohibited any discrimination in employment
by any employer who received federal funds, contracts, or subcontracts. It also required all such
employers to establish affirmative action plans, discussed later in this chapter. A revision of that order
extended the requirement for an affirmative action plan to public institutions and medical and health
facilities with more than 50 employees. In 1972, the Equal Employment Opportunity Act extended the
provisions prohibiting discrimination in employment to the employees of state and local governments
and most other not-for-profit institutions.

The Voting Rights Act of 1965

As late as 1960, only 29.1 percent of African Americans of voting age
were registered in Southern states, in stark contrast to 61.1 percent of

whites. The Voting Rights Act of 1965 addressed this issue. The act had In 2008 and 2012 the
two major provisions. The first one outlawed discriminatory voter- black voter turnout rate
registration tests. The second authorized federal registration of voters exceeded the white

and federally administered voting procedures in any political subdivision | tyrnout rate

or state that discriminated electorally against a particular group. In part,

the act provided that certain political subdivisions could not change their voting procedures and election
laws without federal approval. The act targeted counties, mostly in the South, in which less than 50
percent of the eligible population was registered to vote. Federal voter registrars were sent to these
areas to register African Americans who had been kept from voting by local registrars. Within one week
after the act was passed, 45 federal examiners were sent to the South. A massive voter-registration
drive drew thousands of civil rights activists, many of whom were white college students, to the South
over the summer. This effort resulted in a dramatic increase in the proportion of African Americans
registered to vote.

Urban Riots

Even as the civil rights movement earned its greatest victories, a series of riots swept through African
American inner-city neighborhoods. These urban riots were different in character from the race riots
described earlier in this chapter. The riots in the first half of the twentieth century were street battles
between whites and blacks. The urban riots of the late 1960s and early 1970s, however, were not
directed against individual whites—in some instances, whites actually participated in small numbers.
The riots were primarily civil insurrections, although these disorders were accompanied by large-scale
looting of stores. Inhabitants of the affected neighborhoods attributed the riots to racial discrimination.
216 The riots dissipated much of the goodwill toward the civil rights movement that had been built up

216 Angus Campbell and Howard Schuman, ICPSR 3500: Racial Attitudes in Fifteen American Cities, 1968 (Ann Arbor, Mi: Inter-
University Consortium for Political and Social Research, 1997). Campbell and Schuman’s survey documents both white
participation in and the attitudes of the inhabitants of affected neighborhoods. This survey is available online at
www.grinnell.edu/academic/data/sociology/minorityresearch/raceatt1968
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earlier in the decade among Northern whites. Together with widespread student demonstrations
against the Vietnam War (1964—1975), the riots pushed many Americans toward conservatism.

The Civil Rights Act of 1968 and Other Housing Reform Legislation

Martin Luther King, Jr., was assassinated on April 4, 1968. Despite King’s message of peace, his death
was followed by far-reaching rioting. Nine days after King’s death, President Johnson signed the Civil
Rights Act of 1968, which forbade discrimination in most housing and provided penalties for those
attempting to interfere with individual civil rights (protecting civil rights workers, among others).
Subsequent legislation added enforcement provisions to the federal government’s rules against
discriminatory mortgage lending practices. Today, all lenders must report to the federal government the
race, gender, and income of all mortgage loan seekers, along with the final decision on their loan
applications.

Image 5-3-1: President Lyndon B. Johnson is shown signing the Civil Rights Act of 1968. What
are some of the provisions of that far-reaching law?

4




Chapter 5: Civil Rights

As a result of the Voting Rights Act of 1965 and its amendments, as well
as the large-scale voter-registration drives in the South, the number of
African Americans registered to vote climbed dramatically. Subsequent
amendments to the act extended its protections to other minorities,
including Latinos, Asian Americans, Native Americans, and Native
Alaskans. To further protect the voting rights of minorities, the law now
provides that states must make bilingual ballots available in counties
where 5 percent or more of the population speaks a language other
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During the Mississippi
Summer Project in 1964,
organized by students to
register African American
voters, 1,000 students
and voters were arrested,
80 were beaten, 35 were
shot, and 6 were

than English. murdered; 30 buildings

were bombed, and 25

Some of the provisions in the Voting Rights Act of 1965 were due to
churches were burned.

“sunset” (expire) in 2007. In July 2006, President George W. Bush signed
a 25-year extension of these provisions, following heated congressional
debate in which many members, particularly those representing the states and counties still monitored
by the Justice Department, argued that the act was no longer needed. In 2013, the U.S. Supreme Court
issued a 5—4 decision declaring Section 4 of the Voting Rights Act unconstitutional. Section 4 contains
the “coverage formula” that determines which states must receive preclearance from the Justice
Department or a federal court in Washington, DC, before making any changes to their voting laws. At
the time of the Court’s ruling, nine states were subject to the preclearance requirement: Alabama,
Alaska, Arizona, Georgia, Louisiana, Mississippi, South Carolina, Texas, and Virginia. Some counties and
townships in other states were also covered. These states and counties were identified in the 1965 law
on the basis of past discriminatory acts and the consequences of those acts on minority voting rights.
Congress last reviewed the basis for preclearance in 2006 but did not make any changes to the formula.
Chief Justice Roberts, writing for the majority in Shelby County v. Holder, said, “Our country has
changed. While any racial discrimination in voting is too much, Congress must ensure that the legislation
it passes to remedy that problem speaks to current conditions.” 7 Although the Court did not strike
Section 5 of the Voting Rights Act (the “preclearance requirement”), without a way to identify which
states and localities are subject to prior review, it is largely unenforceable. Justice Ruth Bader Ginsberg
summarized her dissenting opinion from the bench to indicate the strength of her disagreement with
the majority. She stated that the legacy of Dr. Martin Luther King, Jr., and the nation’s commitment to
justice had been “disserved by the decision.” **8

Although the Supreme Court specifically invited Congress to create a new formula for identifying areas
of the country where voting rights should be carefully scrutinized, Congress has not done so. Seven of
the nine preclearance states have enacted new voting restrictions since the Supreme Court’s ruling.
Some of the changes were under review or had been recently rejected by the Justice Department at the
time of the ruling. Just two months after the Shelby decision, North Carolina passed a new photo ID
requirement, eliminated same-day voter registration, ended a program that allowed high school
students to pre-register to vote at age 16, and reduced the number of early voting days. North Carolina

217570 U.S. _(2013).

218 Adam Liptak, “Supreme Court Invalidates Key Part of Voting Rights Act,” The New York Times, June 25, 2013.
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led the nation in African American turnout in the 2012 election, with over 80 percent of eligible black
voters participating. 2*° A study by Dartmouth University scholars found that the changes in North
Carolina will have a disproportionate effect on African American voters. 22° In Texas, a voter ID law
previously called “the most stringent in the country” by a federal court went into effect along with
redistricting maps rejected by the same court for protecting white incumbents while altering districts
with minority incumbents. 22! Acceptable forms of identification under the Texas law include a state
driver’s license or ID card that is not more than 60 days expired at the time of voting, a concealed
handgun license, a U.S. passport, a military ID card, or a U.S. citizenship certificate with a photo. The
acceptable list is shorter than any other states. A federal appeals court ruled in July 2016 that the law
had a discriminatory effect on blacks and Latinos in violation of the Voting Rights Act. The court did not
strike down the law entirely, instead ruling that new procedures must be found to assist potential voters
who lack the required credentials.

The Shelby ruling does not remove federal scrutiny entirely, but challenges to these and other changes
will now occur after the fact and based on evidence of voter disenfranchisement. Thirty-four states have
passed laws requiring identification at the polls, and most require a state-issued photo ID. Pivotal swing
states under Republican control are embracing significant new electoral restrictions on registering and
voting that go beyond the voter identification requirements. In Kansas, the American Civil Liberties
Union (ACLU) filed a lawsuit challenging a 2013 voter registration law that requires residents to provide
proof of citizenship when they register. Republicans in Ohio and Wisconsin adopted measures limiting
the time polls are open, in particular cutting into the weekend voting favored by low-income voters and
blacks, who sometimes caravan from churches to polls on the Sunday before the election. Proponents of
these new state initiatives argue that they are designed to prevent voter fraud, but most studies find
that voter fraud in the United States is rare. ??? By late July and early August prior to the November 2016
election, federal courts began to roll back state restrictions on voting including those in North Carolina,
Texas, Wisconsin, Ohio, North Dakota, and Kansas.

Political Representation by African Americans

The movement of African American citizens into high elected office has been steady, if exceedingly slow.
African American representatives held 48 of the 435 seats in the House of Representatives (11 percent)
and 2 of 100 seats in the Senate in the 114th Congress. South Carolina Republican Tim Scott was
appointed to fill the Senate seat following Senator Jim Demint’s resignation and was elected to a full
term in 2014. Cory Booker, former Democratic mayor of Newark, won a special election in 2013 to fill
the seat of Frank Lautenberg, who passed away. He was also elected to a full term in the 2014 election,
marking the first time ever that two African Americans have been elected to the Senate in the same
election. In Utah, voters elected Mia Love to a seat in the House of Representatives, making her the first

219 | eoneda Inge, “North Carolina Black Turnout Tops in US.” North Carolina Public Radio. May 10, 2013.
http://wunc.org/post/north-carolina-black-voter-turnout-tops-us
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African American Republican woman elected to the House. The 2014 midterm elections added three
black Democratic women, bringing the total in the House to 18. African American state legislators hold
just over 8 percent of seats across the nation. In 2008, Karen Bass was selected as the first female
African American assembly speaker in California. At the local level, the Joint Center for Political and
Economic Studies estimated that black elected officials held more than 5,700 offices in 2002. In a
decisive victory, Barack Obama was elected the first African American president on November 4, 2008.
Gwen Ifill called his election a breakthrough for black politicians and predicted that his victory would
usher in a new age of black political leadership. 22

To the befuddlement of researchers, Ifill’s projected “new age” has not materialized. Why, for example,
do so few black House members run for the Senate? Nearly half of the current U.S. Senate is made up of
members who previously served in the House, but not one African American House member has ever
been elected to a Senate seat. Bruce Oppenheimer, a political scientist at Vanderbilt University,
identified a number of possible reasons. First, most African American House members represent districts
in large states where competition for Senate seats is fierce, and their name recognition might be low
because they represent a small share of the overall population. They are also likely to represent heavily
Democratic, liberal districts, which compromises their statewide appeal. Finally, African American House
members tend to come from less affluent districts, thus limiting their initial fundraising base for a Senate
campaign. 2** Carol Mosely Braun, the first

African American woman elected to the Image 5-3-2: U.S. Attorney General Loretta Lynch (center) speaks

. . oA during a press conference at the Department of Justice as Principal
n h hi int. “With ron . .
Senate, echoes this point thout strong Deputy Assistant Attorney General Vanita Gupta (left), head of the

fundraising potential,” African American Civil Rights Division, and U.S. Attorney Zachary T. Fardon (right) of
politicians “may fail to convince party leaders  the Northern District of lllinois look on. During the press conference,
7225 Lynch announced a Justice Department investigation into the

they can win.

practices of the Chicago Police Department.

Nevertheless, Braun remains optimistic that
gains in political representation will continue
even in the face of structural barriers because
President Obama’s election and the success | DEPARTMENT OF JUSTICE
of other African Americans in prominent

political roles (Condoleezza Rice and Loretta
Lynch, for example) will serve to normalize
black leadership for voters in statewide or
national contests. Although Barack Obama
was reelected in 2012, he lost among white
voters by a margin greater than any victor in
American history. This is compelling evidence
that there is still a racial divide in American
politics.
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The U.S. Census and Civil Rights

The census, which calls for a count of the country’s population every ten years (next occurring in 2020),
is the basis for virtually all demographic information used by policymakers, educators, and community
leaders. The census is used to determine representation for the purposes of redistricting. In this sense,
the census data also provide an important tool for enforcing the Voting Rights Act, which forbids
drawing districts with the intention of diluting the concentration and thus the political power of minority
voters. Census data are also used to allocate federal dollars in support of community development,
education, crime prevention, and transportation. For these reasons, civil rights leaders urged full
participation from within their communities. Being counted in the census equates to political and
community empowerment.

Lingering Social and Economic Disparities

According to Joyce Ladner of the Brookings Institution, one of the difficulties with the race-based civil
rights agenda of the 1950s and 1960s is that it did not envision remedies for cross-racial problems. How
should the nation address problems such as poverty and urban violence that affect underclasses in all
racial groups? In 1967, when Martin Luther King, Jr., proposed a Poor People’s Campaign, he recognized
that a civil rights coalition based entirely on race would not be sufficient to address the problem of
poverty among whites as well as blacks. During his 1984 and 1988 presidential campaigns, African
American Jesse Jackson also acknowledged the inadequacy
of a race-based model of civil rights when he attempted to ~ Image 5-3-3: This cartoon highlights the issue of
form a “Rainbow Coalition” of minorities, women, and other acial profiling; however, as you know from the

. . description of the incident in the text, Professor Gates
underrepresented groups, including the poor. 2%

was confronted and later arrested in his home during
daylight hours. Why would the cartoonist draw this

Race-Conscious or Post-Racial Society? scene at night? How is the fact that neighborhood
) ) racial segregation is still prevalent in the United
Whether we are talking about college attendance, media States related to this incident and the way it has been

stereotyping, racial profiling, or academic achievement, the  portrayed by the cartoonist?
black experience is different from the white one. As a result, )

. . . . e - e ZE!
African Americans view the nation and many specific issues b |2 il ; ff”E‘é?%Ej‘XN‘?é“&f’n
differently than their white counterparts do. ?*7 In survey i - sy :

4 z L 4/ COURT oF LAW ANDIN THE
after survey, when blacks are asked whether they have v I : (R CORTCF PUsLIC

achieved racial equality, few believe that they have. In
contrast, whites are five times more likely than blacks to
believe that racial equality has been achieved. 222 As a
candidate for the Democratic nomination for president,
Barack Obama directly addressed race in America in his “A
More Perfect Union” speech delivered in Philadelphia in
March 2008. ?*° Since taking office, however, President

228 joyce A. Ladner, “A New Civil Rights Agenda,” The Brookings Review (Spring 2000) 18 (2): 26-28.

227 | awrence D. Bobo et al., “Through the Eyes of Black America,” Public Perspective (May/June 2001): 13.

228 | qwrence D. Bobo et al., “Through the Eyes of Black America,” Public Perspective (May/June 2001): 13, 15, Figure 2.
229 Barack Obama, “A More Perfect Union,” Transcript of speech delivered, March 18, 2008, at the Constitution Center in
Philadelphia, PA. http://www.npr.org/templates/story/story.php?storyld=88478467
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Obama has been criticized by some within the civil rights community for not making the goal of racial
equality a higher priority within his administration.

The president addressed racial profiling in ways no previous president could when one of the nation’s
preeminent African American scholars, Harvard Professor Henry Louis Gates, was arrested in his own
home and charged with disorderly conduct for displaying “loud and tumultuous behavior” when he was
asked by Cambridge police for identification to prove that he was indeed the homeowner. Police said
they were responding to a call from a neighbor who reported seeing “two black men with backpacks”
trying to enter the house. Professor Gates had returned home from a trip to China to find his front door
stuck; he and the taxi driver were trying to get it open. The president, asked at a news conference to
comment on the incident, said, “What I think we know, separate and apart from this incident, is that
there’s a long history in this country of African Americans and Latinos being stopped by law enforcement
disproportionately. That's just a fact.”

In February 2012, when unarmed 17-year-old African American Trayvon Martin was fatally shot by
George Zimmerman, a 28-year-old community watch coordinator in the gated Florida community where
the shooting took place, President Obama spoke in highly personal terms in acknowledging the racial
overtones of the incident:

“Obviously, this is a tragedy,; we all have to do some soul searching to find out why
something like this happened. But my main message is to the parents of Trayvon
Martin. You know, if | had a son, he’d look like Trayvon. And, you know, | think they
are right to expect that all of us as Americans are going to take this with the
seriousness it deserves and that we’re going to get to the bottom of exactly what
happened.”23°

#BlackLivesMatter

. . . Image 5-3-4: Black Lives Matter protesters hold placards as
After George Zimmerman was acquitted in 2013 they march to the city hall in Baltimore, Maryland, during a

for the shooting death of Trayvon Martin, a new demonstration over the death of Freddie Gray. Gray, 25, was

civil rights movement began on social media with arrested for possessing a switchblade knife outside the Gilmor
lackLi Co-f ded b . Houses housing project on Baltimore’s west side. Gray died
#BlackLivesMatter. Co-founded by community from a severe spinal cord injury he allegedly received while in

organizers Alicia Garza, Patrisse Cullors, and Opal  police custody.
Tometi, Black Lives Matter moved from social
media to face-to-face organizing and protest with
the shooting death of 18-year-old Michael Brown
following an encounter with a white police officer
in Ferguson, Missouri. Individuals and organized
groups arrived in Ferguson to demonstrate, and
clashes with police turned violent. Several nights
of arrests, looting, and fires followed. The police
response to the shooting and to the subsequent
protests was roundly criticized, leading Missouri
Governor Jay Nixon to transfer responsibility for

230 Michael D. Shear, “Obama Speaks Out on Trayvon Martin Killing,” The New York Times, March 23, 2012.
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law enforcement to the Missouri State Highway Patrol under the command of Captain Ronald S.
Johnson, an African American with roots in the Ferguson community. After months of grand jury
testimony, Officer Darren Wilson was not indicted, touching off renewed unrest in the city.

Since the Ferguson protests, participants in the movement have demonstrated against the deaths of
numerous other African Americans by police actions or while in police custody, including those of Tamir
Rice, Eric Harris, Walter Scott, Jonathan Ferrell, Sandra Bland, Samuel DuBose, and Freddie Gray. Black
Lives Matter focused attention on other issues with a disparate impact on African Americans, including
excessive fines for misdemeanors, mass incarceration and criminal justice reform, and the racial climate
on college campuses around the country. Some critics countered with the chant, “All Lives Matter.” In
the primaries leading up to the 2016 presidential election, Black Lives Matter activists attempted to
draw attention to their issues by disrupting campaign events. Democratic candidates Hillary Clinton and
Bernie Sanders held several meetings with activists, but at Trump rallies protesters were subject to
violence, ejection, and arrest. The Democratic National Committee passed a resolution supporting Black
Lives Matter, but the movement disavowed the action and distanced itself from any political party.

Race and Confederate Symbols

On June 17, 2015, a white man entered Emanuel AME Church in Charleston, South Carolina, and joined
the Bible study for nearly an hour before shooting nine parishioners to death and leaving three
survivors. The church’s senior pastor, state senator Clemente Pinkney, was among those killed. Police
later arrested Dylann Roof, a twenty-one-year-old self-professed white supremacist. Roof expressed a
hope that the shootings would ignite a race war, and a website attributed to Roof contained a manifesto
as well as photographs of Roof posing with the Confederate flag. Roof faces 9 counts of murder in South
Carolina and 33 federal counts, including hate crime charges. The state of South Carolina will seek the
death penalty if Roof is found guilty.

At Roof’s bond hearing, family members of the deceased shocked many by responding with expressions
of forgiveness: “You took something really precious from me. | will never talk to her again,” the daughter
of 70-year-old Ethel Lance, one of nine people killed in the massacre, said. “But | forgive you and have
mercy on your soul. You hurt me. You hurt a lot of people. But God forgives you. | forgive you.” %!
President Obama delivered the eulogy for state senator Pinkney, calling for action on race in America,
not more talk: “None of us can or should expect a transformation in race relations overnight. Every time
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South Carolina taking down the confederate flag
- a signal of good will and healing, and a
meaningful step towards a better future.
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something like this happens, somebody says, ‘We have to have a conversation about race,’ ... We talk a
lot about race. There’s no shortcut. We don’t need more talk.” *3

In July 2015, the South Carolina legislature voted to remove the Confederate flag from the statehouse
grounds to a display in the Confederate Relic Room in the South Carolina State Museum. Several
retailers, including Walmart and Amazon.com, announced that they would no longer sell Confederate
flags or related merchandise. However, the Southern Poverty Law Center estimates that there are at
least 1,170 publicly funded Confederate symbols across the country.

Despite the civil rights movement, civil rights legislation, and the election of the first black president,
many African Americans continue to feel a sense of injustice in matters of race, and this feeling is often
not apparent to, or appreciated by, the majority of white America. There is some evidence that race
relations have worsened under the first African American president. In 2009, just after the election, 67
percent of respondents told a New York Times/CBS News poll that race relations in the United States
were generally good. By 2016, the percentage had fallen to just 37 percent.

5-4 Women’s Campaign for Equal Rights

Like African Americans and other minorities, women also have had to make a claim for equality. Political
citizenship requires personal autonomy (the ability to think and act for oneself), but the prevailing
opinion about women was that they were not endowed with reason. During the first phase of this
campaign, the primary political goal of women was to obtain the right to vote.

The first political cause in which women became actively engaged was
the movement to abolish slavery. When the World Antislavery
Convention was held in London in 1840, women delegates were barred
from active participation. Partly in response to this rebuff, two
American delegates, Lucretia Mott and Elizabeth Cady Stanton, returned
from that meeting with plans to work for women’s rights in the United
States.

Of all those in attendance
at Seneca Falls, only one
19-year-old woman,
Charlotte Woodward,
lived long enough to
exercise her right to vote.

In 1848, Mott and Stanton organized the first women’s rights

convention in Seneca Falls, New York. The 300 people who attended the two-day event debated a wide
variety of issues important for expanding women’s social, civil, and religious rights, including access to
education and employment, marriage and divorce reform, and, most controversial of all, suffrage.
Attendees approved a Declaration of Sentiments modeled in word and spirit on the Declaration of
Independence: “We hold these truths to be self-evident: that all men and women are created equal.”
Groups that supported women'’s rights held similar conventions in cities in the Midwest and East.

With the outbreak of the Civil War, advocates of women'’s rights were urged to put their support behind
the war effort, and women in the North and South dedicated themselves to their respective causes. In
1866 the American Equal Rights Association (AERA) was formed to advance the cause of universal

232 Kevin Liptak, “Obama’s Charleston Eulogy: Amazing Grace.” CNN Politics, June 29, 2015.
http://www.cnn.com/2015/06/26/politics/obama-charleston-eulogy-pastor/
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suffrage, but tensions arose immediately between those whose first priority was black male suffrage
and those who were dedicated first to women’s suffrage. The failure to include women in the Fifteenth
Amendment resulted in the dissolution of the AERA and the formation of two rival women’s suffrage
organizations.

Susan B. Anthony and Elizabeth Cady Stanton formed the National Woman Suffrage Association (NWSA)
in 1869 and dedicated themselves almost exclusively to advancing women’s suffrage at the federal level
by way of a constitutional amendment. In their view, women’s suffrage was a means to achieve major
improvements in the economic and social situation of women in the United States. Unlike Anthony and
Stanton, Lucy Stone, a key founder of the American Woman Suffrage Association (AWSA), continued to
support the Fifteenth Amendment (restricted to males) but vowed to support a Sixteenth Amendment
dedicated to women’s suffrage. The AWSA primarily focused its efforts on the states.

In the November election of 1872, several women attempted to vote under the revolutionary legal
reasoning that the Fourteenth Amendment extended citizenship rights to all persons, and voting was
among the privilege and immunities of citizenship. In Missouri, Virginia Minor cast her vote and was
arrested for illegal voting. In the case of Minor v. Happersett, the U.S. Supreme Court ruled that since
the federal Constitution did not explicitly grant women the right to vote, the states were free to decide
who had the privilege of voting. For suffragists, this left two options—an amendment to the U.S.
Constitution or a state-by-state campaign.

For the next 20 years, the two organizations worked along similar paths to educate the public and
legislators, testifying before legislative committees, giving public speeches, and conducting public
referendum campaigns on women'’s suffrage with varying degrees of success, as indicated by the map in
Figure 5-4-1. Organizations such as the Women'’s Christian Temperance Union (WCTU) joined the
campaign for suffrage, arguing that only women could be counted on to cast the votes necessary to
prohibit the sale and consumption of alcohol. The combination of efforts yielded the movement’s first
successes. The Western territory of

Wyoming granted women the right to Figure 5-4-1: The Suffrage Map, Early August 1920

vote in 1869, and several state -~
legislatures in other regions outside the
South took up legislation granting
women the vote. Political scientist Lee
Ann Banaszak calculated that between

1870 and 1890, an average of four states
a year took up the question of women’s
suffrage. 233 In 1890, the two
organizations joined forces, creating the
National American Woman Suffrage
Association (NAWSA), with only one
goal—the enfranchisement of women—

Marjorie Shuler. Courtesy of the Tennessee State Library and Archives
Source: From “Out of Subjection into Freedom” by Marjorie Shuler,
published in The Woman Citizen, p. 360, September 4, 1920.

233 |ynne E. Ford, Women and Politics: The Pursuit of Equality. (Boston: Cengage Learning Wadsworth, 2011).
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and continued lobbying in the states and Western territories.

Opposition to women’s suffrage came from a number of sources, including the liquor industry, big
business, and the church. Brewers and distillers were interested in preventing Prohibition, and thus
hoped to keep women from the voting booth. Industry was interested in limiting the reach of
progressive policy to set wages and improve working conditions (both areas where female activists were
heavily involved), and the church opposed suffrage primarily on ideological grounds. However,
beginning in about 1880, the most persistent opponents of the suffrage cause emerged: other women.
Suffragists at first dismissed the “antis” but later came to understand that they were a powerful, well-
organized force dedicated to protecting traditional gender roles as well as women’s social and economic
privileges as they understood them. 234

At the turn of the century, an impatient new generation of women introduced direct protest tactics they
had observed while working alongside Emmeline Pankhurst in the British suffrage campaign. Harriot
Stanton Blatch (Elizabeth Cady Stanton’s daughter), Alice Paul, and Lucy Burns urged NAWSA to return
to a federal amendment strategy. The new suffragists, as they were called, intended to demand their
right to vote. They scheduled a massive parade in Washington, DC, for March 3, 1913, to coincide with
Woodrow Wilson’s inauguration as president, scheduled for the next day. Alice Paul believed that
Congress would only be persuaded to move the suffrage amendment forward if prodded to do so by the
president. The parade attracted 8,000 marchers and more than half a million spectators.

Image 5-4-1: Silent Sentinels posted in front of the White House

) , gates. The women were often attacked by onlookers and arrested,
suffrage in ways that embarrassed NAWSA’s but the protests continued. Long prison terms were imposed in an

leadership. She organized “Silent Sentinels” to  attempt to scare women away. Women who could not personally

stand in front of the White House with stand on the picket line sent money to support the families of those
. " . . who were jailed. Women in jail organized hunger strikes, only to be
banners reading, “Mr. President, What Will force-fed through the nose.

You Do for Woman Suffrage?” These women
were the first picketers ever to appear before
the White House. When the United States
joined the war against Germany in 1917,
women were urged to set aside their goals in
favor of the overall war effort. Paul refused
and formed the National Woman'’s Party
(NWP) to bring even greater attention to
women’s disenfranchisement.

Alice Paul continued to agitate for women’s

Meanwhile, NAWSA members, under the leadership of Carrie Chapman Catt, were pursuing the
“winning plan,” which entailed a two-pronged lobbying strategy focused on both federal and state
legislators. In the end, scholars agree that it was the combination of patient lobbying by NAWSA
members and the more militant tactics of the NWP that resulted in Congress passing the suffrage
amendment in May 1919. In Tennessee, the last state required to win ratification, the amendment
passed by one vote on August 26, 1920. The Nineteenth Amendment reads: “The right of citizens of the

234 sysan E. Marshall, Splintered Sisterhood: Gender and Class in the Campaign Against Women’s Suffrage (Madison, WI:
University of Wisconsin Press, 1997).
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United States to vote shall not be denied or abridged by the United States or by any State on account of

”

Sex.

The United States was neither the first nor the last to give women the vote. New Zealand introduced
universal suffrage in 1893, while Kuwait allowed women to vote and seek public office for the first time
in 2005. In 2011, King Abdullah of Saudi Arabia granted women the right to vote and run in municipal
elections beginning in 2015 (see Table 5-4-1). Saudi Arabia remains the only country in which women
cannot drive.

Table 5-4-1: Women'’s Voting Rights around the World, Selected Countries and Year Women'’s Suffrage Was Granted

New Zealand Israel
m Austria China
Norway India
m Canada Egypt
m Germany Rwanda
m United States Afghanistan
m United Kingdom Sudan
m Turkey Switzerland
m Cuba Jordan
m El Salvador Iraq
m France South Africa
m Japan m Kuwait
Mexico Saudi Arabia

Source: Center for the American Woman and Politics

C - The Second Wave of the Women’s Movement

5.4 - Explain why the U.S. Supreme Court plays such an important role relative to civil rights and
identify at least two significant Supreme Court decisions that advanced civil rights in the United
States.

After gaining the right to vote in 1920, women did not flock to the polls in large numbers, nor did many
of the thousands of women who had lobbied for and against suffrage seek political office. There was
little by way of an organized women’s movement again until the second wave began in the 1960s. The
civil rights movement of that decade resulted in a growing awareness of rights for all groups, including
women. Women'’s increased participation in the workforce and the publication of Betty Friedan’s The
Feminine Mystique in 1963 focused national attention on the unequal status of women in American life.

In 1966, Betty Friedan and others dissatisfied with existing women’s organizations, and especially with
the failure of the EEOC to address discrimination against women, formed the National Organization for
Women (NOW). NOW immediately adopted a blanket resolution designed “to bring women into full
participation in the mainstream of American society now, exercising all the privileges and
responsibilities thereof in truly equal partnership with men.”
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SIS LRI RIS 4 The Campaign for Women’s Rights around the World

President Jimmy Carter (served 1977-1981) believes that the most serious and unaddressed worldwide
challenge is the deprivation and abuse of women and girls. 2*° He is not alone—Hillary Rodham Clinton calls
advancing the rights of women and girls “the great unfinished business of the twenty-first century.” *3¢ Although
women’s rights have emerged as a high-priority global issue, progress has been slow. The campaign for
women’s rights in countries where cultural or legal practices perpetuate the inequality of women is especially
difficult. December 2016 marks the 37th anniversary of the United Nations’ adoption of the Convention on the
Elimination of All Forms of Discrimination against Women (CEDAW), an international treaty to promote the
adoption of national laws, policies, and practices to ensure that women and girls live free from violence, have
access to high-quality education, and have the right to participate fully in the economic, political, and social
sectors of their society. Although the treaty has been ratified by 186 countries, the United States is one of only
seven nations that have not ratified. International agreements such as CEDAW convey a set of universal ethical
standards and global norms regarding human rights.

The Problem of Violence

Most people consider the right to be free from violence as one of the most basic human rights. Women's rights
advocates point out that this right is threatened in societies that do not accept the premise that men and
women are equal. Every 10 minutes globally an adolescent girl dies as a result of violence. 2*” Some parts of
India implicitly tolerate the practice of dowry killing. (A dowry is a sum of money given to a husband by the
bride’s family.) In a number of cases, husbands, dissatisfied with the size of dowries, have killed their wives in
order to remarry for a “better deal”—a crime rarely prosecuted.

The Situation in Afghanistan
A startling documentary repeatedly aired on CNN called Behind the Veil introduced many Americans to
women’s rights issues abroad. A courageous female reporter had secretly filmed Afghan women being beaten in
the streets, killed in public for trivial offenses, and subjugated in extreme ways. Women'’s rights became a major
issue in our foreign policy. Americans learned that Afghan girls were barred from schools, and by law women
were not allowed to work. Women who had lost their husbands during Afghanistan’s civil wars were forced into
begging and prostitution. Women had no access to medical care. Any woman found with an unrelated man
could be executed by stoning, and many were.

235 Jimmy Carter, A Call to Action: Women, Religion, Violence and Power (New York: Simon and Schuster, 2014).

238 Hillary Rodham Clinton, “Helping Women Isn’t Just a ‘Nice’ Thing to Do,” Keynote Address, Women in the World Conference,
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Activists for Education

Malala Yousafzai is a Pakistani teenager and education activist. From a very young age, Malala was willing to risk
her own life to promote education for girls. A blogger for BBC, she attracted the attention of a documentary
filmmaker and multiple international media outlets for her work. On October 9, 2012, Malala was riding the bus
home from school when a gunman boarded, asked the children to identify her, then shot Malala in the head.
Amazingly, she survived, but even as Malala fought for her life, the Taliban repeated its threats to kill her. The
attempt on her life sparked international outrage and action. The United Nations launched “/ am Malala,” a
campaign to enroll all children in school. At 16, Malala was the youngest nominee for the 2013 Nobel Peace
Prize. “Girl Rising” is another international project
promoting girls” education. The documentary
profiles life in the developing world—ordinary
girls who confront challenges and overcome
nearly impossible odds to pursue their dreams. Prize-winning authors put the girls’ stories into words, and
renowned actors give them voice. %8

Image 5-4-2: Malala Yousafzai, education advocate and co-founder
of the Malala Fund, speaks during a press conference on girls’
education at the United Nations Headquarters in New York City.

Nation Building and Women’s Rights: Post-Conflict Challenges

After the collapse of the Taliban regime, the United States and its allies were able to influence the status of
Afghan women. The draft constitution of Afghanistan, adopted in 2004, gave women equality before the law
and 20 percent of the seats in the National Assembly. In 2016, women held 27 percent of the legislative seats
and ranked fiftieth of 191 nations for the percentage of women serving in the national assembly (the United
States ranks ninety-fifth). Much of the country, however, remains outside the control of the national
government. Women continue to face abuse, including arson attacks on girls” schools, forced marriages, and
re-imposition of the all-covering burga garment.

Women in Iraq had enjoyed greater equality than women in most Arab nations. In line with the secular ideology
of the Baath Party, Saddam Hussein’s government tended to treat men and women alike. A problem for the
U.S.-led Coalition Provisional Authority (CPA) that governed Iraq until June 2004 was ensuring that women did
not lose ground under the new regime. The interim Iraqi constitution, adopted in March 2004, allotted 25
percent of the seats in the parliament to women. In 2015, women occupied 87 of 328 seats in parliament, or
26.5 percent.

For Critical Analysis
1. Isitfair or appropriate for one country to judge the cultural practices of another? Why or why not?
2. Why are so many cultural practices gender based? Can you identify gender-based cultural practices in
the United States that might affect women’s civil rights?
3. Why is education so critical to the success of women and girls?

The second wave gained additional impetus from young women who entered politics to support the civil
rights movement or to oppose the Vietham War. Many found that despite the egalitarian principles of
these movements, women remained in second-class positions. In the late 1960s, “women’s liberation”
organizations began to spring up on college campuses, and women organized “consciousness-raising
groups” in which they discussed how gender affected their lives. The new women’s movement emerged
as a major social force by 1970.

Historian Nancy Cott contends that the word feminism first began to be used around 1910. 2% At that
time, feminism meant, as it does today, political, social, and economic equality for women. It is difficult

238 Girl Rising http://girlrising.com/
239 Nancy F. Cott, The Grounding of Modern Feminism (New Haven, CT: Yale University Press, 1987).
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to measure the support for feminism at present because the word means different things to different
people. When the dictionary definition of feminist— “someone who supports political, economic, and

social equality for women”—was read to respondents in a survey, 67
percent labeled themselves as feminists. 2*° In the absence of such
prompting, however, the term feminist (like the term liberal) implies
radicalism to many people, who therefore shy away from it. Young
women have launched a third wave of feminism, embracing a multitude
of perspectives on what it means to be a feminist woman. 2

The Equal Rights Amendment

NOW leaders and other women’s rights advocates sought to eradicate
gender inequality through a constitutional amendment. The proposed
Equal Rights Amendment (ERA), first introduced in Congress in 1923 by
leaders of the NWP, states: “Equality of rights under the law shall not be
denied or abridged by the United States or by any state on account of
sex.” For decades the amendment was not even given a hearing in
Congress, but finally it was approved by both chambers and sent to the
state legislatures for ratification in 1972.

As was noted in Chapter 2, any constitutional amendment must be
ratified by the legislatures (or conventions) in three-fourths of the
states. Since the early twentieth century, most proposed amendments
have required that ratification occur within seven years of Congress’s

Seventy-two years passed
between the time the
Declaration of
Independence was signed
in 1776 and women first
demanded the vote at the
Seneca Falls Convention
in 1848; it took another
72 years for women to
win suffrage via the
Nineteenth Amendment,
ratified in 1920; and it
took another 72 years
before more than two
women were elected to
serve in the U.S. Senate at
the same time (1992).

adoption of the amendment. Although states competed to be the first to ratify the ERA, by 1977 only 35
of the necessary 38 states had ratified the amendment. Congress granted a rare extension, but the
remaining three states could not be added by the 1982 deadline, even though the ERA was supported by
numerous national party platforms, six presidents, and both chambers of Congress.

As with the anti-suffrage efforts, the staunchest opponents to the ERA were other women. Many
women perceived the goals pursued by feminists as a threat to their way of life. At the head of the
countermovement was Republican Phyllis Schlafly and her conservative organization, Eagle Forum. Eagle
Forum’s “Stop ERA” campaign found significant support among fundamentalist religious groups and
other conservative organizations; it was a major force in blocking the ratification of the ERA. Twenty-one
states have appended amendments similar to the ERA to their own constitutions.

Three-State Strategy

Had the ERA been ratified by 38 states, it would have become the Twenty-seventh Amendment to the
Constitution. Instead, that place is occupied by the “Madison Amendment” governing congressional pay
raises, first sent to the states in 1789 and not ratified until 1992. ERA supporters argue that acceptance

240 Nancy E. McGlen and Karen O’Connor, Women, Politics, and American Society, 4th ed. (Upper Saddle River, NJ: Prentice Hall,

2004).

241 see, for example, Jessica Valenti, Full Frontal Feminism: A Young Woman’s Guide to Why Feminism Matters (Emeryville, CA:
Seal Press, 2007) and Jennifer Baumgardner and Amy Richards, Manifesta: Young Women, Feminism, and the Future (New York:

Farrar, Straus and Giroux, 2000).



Page | 211
Chapter 5: Civil Rights

of the Madison Amendment means that Congress has the power to maintain the legal viability of the
ERA and the existing 35 state ratifications. This would leave supporters just three states shy of achieving
final ratification. The legal rationale for the three-state strategy was developed by three law students in
a law review article published in 1997. 2*2 Support for constitutional equality remains high in the United
States; however, mobilizing support for ratification of the ERA in the future may prove difficult. A poll
found that although 96 percent of those polled supported constitutional equality for women and men,
72 percent mistakenly believed that the U.S. Constitution already includes the Equal Rights
Amendment. 243

Challenging Gender Discrimination in the Courts and Legislatures

With the failure of the ERA, feminists turned their attention to national and state laws that would
guarantee the equality of women. In 1978, the Civil Rights Act of 1964 was amended by the Pregnancy
Discrimination Act, which prohibits discrimination in employment against pregnant women. In addition,
Title IX of the Education Amendments was passed in 1972; it bans sex discrimination at all levels and in
all aspects of education and deals with issues of sexual harassment, pregnancy, parental status, and
marital status. Although Title IX is best known for increasing women’s access to sports, its impact toward
equalizing admissions to professional programs, financial aid, and educational facilities has more
practical significance. Prior to Title IX, women’s entrance into professional programs in law, medicine,
science, and engineering was limited by quotas. In 1996, the Supreme Court held that the state-financed
Virginia Military Institute’s policy of accepting only males violated the equal protection clause; this
finding led to the admission of women at The Citadel, the state-financed military college in South
Carolina, as well. 24
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Women'’s rights organizations challenged discriminatory statutes and policies in the federal courts,
contending that gender discrimination violated the Fourteenth Amendment’s equal protection clause.

242 Allison Held, Sheryl Herndon, and Danielle Stager, “The Equal Rights Amendment: Why the ERA Remains Legally Viable and
Properly Before the States,” William & Mary Journal of Women and the Law (Spring 1997): 113-136.

243 The ERA Campaign, Issue #5, July 2001, http://eracampaignweb.kishosting.com/newsletter5.html

244 United States v. Virginia, 518 U.S. 515 (1996).
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Since the 1970s, the Supreme Court has tended to scrutinize gender
classifications closely and has invalidated a number of such statutes and
policies. In 1977, the Court held that police and firefighting units cannot Congresswoman Tammy

establish arbitrary rules, such as height and weight requirements, that Duckworth, elected to the

tend to keep women from joining those occupations. 2*° In 1983, the House of Representatives

Court ruled that life insurance companies cannot charge different rates in 2012, is the first female

for women and men. 2% double amputee from the
Iraqg War.

In 1994, Congress repealed the “risk rule” barring women from all
combat situations. As a result, over 90 percent of positions in the military were opened to women. In
2013, Defense Secretary Leon Panetta and the Chairman of the Joint Chiefs of Staff, General Martin
Dempsey, announced the rescission of the combat exclusion for women and directed each branch of the
military to create a plan to integrate women into the remaining restricted fields by 2016. Although the
Marine Corps argued for an exception in some areas (e.g., infantry, machine gunner), Defense Secretary
Ash Carter announced that all gender-based restrictions on military service would be lifted. “There will
be no exceptions,” Secretary Carter said. “They’ll be allowed to drive tanks, fire mortars and lead infantry
soldiers into combat. They’ll be able to serve as Army Rangers and Green Berets, Navy SEALs, Marine
Corps infantry, Air Force parajumpers and everything else that was previously open only to men.” **” The
end of the combat exclusion may also ultimately mean that women will be included in the draft and
required to register with Selective Service. A 1981 Supreme Court decision specifically linked women’s
exemption from the draft to their ineligibility for combat. In August 2015, the first two women
graduated from the elite Army Ranger School. Women make up roughly 15 percent of the 1.4 million
active-duty personnel in the U.S. military.

245 pothard v. Rawlinson, 433 U.S. 321 (1977).

246 Arizona v. Norris, 463 U.S. 1073 (1983).

247 Matthew Rosenberg and Dave Philipps. “All Combat Roles Now Open to Women, Defense Secretary Says,” The New York
Times, December 3, 2015. www.nytimes.com/2015/12/04/us/politics/combat-military-women-ash-carter.html
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D - Women in Politics Today

Today, women make up just 19.4 percent of the U.S. Congress. The United States is ranked ninety-fifth
among 191 nations by the Inter-Parliamentary Union based on the proportion of seats held by women in
the lower house. Rwanda ranks first—in that nation, women hold 56 percent of seats in the Lower
House. 8 The efforts of women’s rights advocates have helped increase the number of women holding
political offices at all levels of government. In 2007 Nancy Pelosi, a Democrat from California, became
the first female Speaker of the House, the most powerful member of the majority party and second in
the line of succession to the presidency.
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When Geraldine Ferraro was selected as the Democratic nominee for vice president in 1984, it was the
first time a woman appeared on a major party ticket. In 2008 Hillary Rodham Clinton, senator from New
York, became one of two final contenders for the presidential nomination of the Democratic Party, but
ultimately lost to Barack Obama. In a surprise move, Senator John McCain chose the Alaskan governor,
Sarah Palin, for his running mate. In 2016, former Secretary of State Hillary Clinton won the Democratic
nomination for president, making her the first woman to win a major party’s nomination for president.
Clinton lost to Donald Trump in the general election.

Women are now visible in cabinet posts and high-level administrative posts. Madeleine Albright was the
first woman to serve as secretary of state and was followed by Condoleezza Rice (appointed by George
W. Bush) and Hillary Clinton (appointed by Barack Obama). President Obama appointed a number of
women to high-ranking positions within his first and second administrations. Valerie Jarrett served as his
senior adviser, his closest aid. Women served as cabinet secretaries in the Departments of Justice,
Interior, Commerce, and Health and Human Services. Loretta Lynch became the first African American
woman Attorney General. In the area of foreign policy, Susan Rice was national security adviser, and
Samantha Power served as ambassador to the United Nations. Upon the retirement of Ben Bernanke,
President Obama appointed (and the Senate confirmed) Janet Yellen as the first woman chair of the

248 Inter-Parliamentary Union, “Women in National Parliaments.” http://www.ipu.org/wmn-e/classif.htm
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Board of Governors of the Federal Reserve System. Yellen served as vice-chair for four years prior to
taking the helm of the nation’s central banking system in February 2014.

It took nearly 140 years after the federal court system was established in 1789 before the first woman
sat on a federal bench. Today, about one-third of all active Article Ill judges are women. President
Ronald Reagan (served 1981-1989) was credited with a historic first when he appointed Sandra Day
O’Connor to the Supreme Court in 1981. President Clinton appointed a second woman, Ruth Bader
Ginsburg, to the Court. O’Connor retired from the Court in 2006. In 2009 President Obama appointed
Federal Appeals Court Judge Sonia Sotomayor to fill the vacancy created by Justice David Souter’s

retirement. Justice Sotomayor was the first

Latina to serve on the U.S. Supreme Court. In Image 5-4-3: A record number of women were elected to serve in
. . the 114th Congress (88 in the U.S. House of Representatives and

April 2010, Justice John Paul Stevens announced 20 in the U.S. Senate), but they still make up just 20 percent of

his retirement, giving President Obama the the membership. Women’s underrepresentation was visible as

chance to make a second appointment to the President Barack Obama addressed a joint session of Congress
L. delivering his last State of the Union address in January 2016. In
Court. He selected Elena Kagan, the solicitor the 115th Congress, there will be 109 women (including five
general of the United States, to fill the vacancy,  delegates) serving in the Senate and the House. Nine new women

thus increasing the number of women currently of color were elected in 2016 (3 in the Senate and 6 in the House).
sitting on the Supreme Court to three. President
Obama has appointed 134 female judges—more
than any president to date. Upon the death of
Justice Antonin Scalia, President Obama
nominated Merrick Garland, currently the chief
judge of the U.S. Court of Appeals for the D.C.
Circuit. Republican leaders in the Senate refused
to hold hearings on the nomination until after
the 2016 presidential election. Donald Trump’s
victory ensures that Merrick Garland will not get
a confirmation hearing in the U.S. Senate.

5-5 Gender-Based Discrimination in the Workplace

Traditional cultural beliefs concerning the proper role of women in society continue to be evident not
only in the political arena, but also in the workplace. Since the 1960s, however, women have gained
substantial protection against discrimination through laws mandating equal employment opportunities
and equal pay.

Title VII of the Civil Rights Act of 1964 prohibits gender discrimination in employment and has been used
to strike down employment policies that discriminate against employees on the basis of gender. Even
so-called protective policies violate Title VII if they have a discriminatory effect. In 1991, for example,
the Supreme Court held that a fetal protection policy established by Johnson Controls, Inc., the
country’s largest producer of automobile batteries, violated Title VII. The policy required all women of
childbearing age working in jobs that entailed periodic exposure to lead or other hazardous materials to
prove that they were infertile or to transfer to other positions. The same requirement was not applied
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to men. Women who agreed to transfer often had to accept cuts in pay and reduced job responsibilities.
The Court concluded that women who are “as capable of doing their jobs as their male counterparts
may not be forced to choose between having a child and having a job.” **

The Supreme Court has also held that Title VII’s prohibition of gender-based discrimination extends to
sexual harassment in the workplace. Sexual harassment occurs when job opportunities, promotions,
salary increases, and the like are given in return for sexual favors. A special form of sexual harassment,
called hostile-environment harassment, occurs when an employee is subjected to sexual conduct or
comments that interfere with the employee’s job performance or are so pervasive or severe as to create
an intimidating, hostile, or offensive environment.

In two 1998 cases, the Supreme Court clarified the responsibilities of employers in preventing sexual
harassment. The Court ruled that employers must take reasonable care to prevent and promptly correct
any sexually harassing behavior. Claims by the employer that it was unaware of the situation or that the
victim suffered no tangible job consequences do not reduce liability. 2*° In another 1998 case, Oncale v.
Sundowner Offshore Services, Inc., the Supreme Court ruled that Title VIl protection extends to same-sex
harassment. %!

Women constitute the majority of U.S. workers today. Although Title VIl and other legislation have
mandated equal employment opportunities for men and women, women continue to earn less, on
average, than men do.

The Equal Pay Act of 1963

The issue of women’s wages was first addressed during World War 1l (1939-1945), when the War Labor
Board issued an “equal pay for women” policy to ensure that salaries remained high when men returned
from war and reclaimed their jobs. The board’s authority ended with the war. Although it was supported
by the next three presidential administrations, the Equal Pay Act was not enacted until 1963 as an
amendment to the Fair Labor Standards Act of 1938.

The Equal Pay Act requires employers to provide equal pay for substantially equal work. In other words,
males cannot legally be paid more than females who perform essentially the same job. The Equal Pay
Act did not address occupational segregation, the fact that certain types of jobs traditionally held by
women pay lower wages than the jobs usually held by men. For example, more women than men are
salesclerks and nurses, whereas more men than women are construction workers and truck drivers.
Even if all clerks performing substantially similar jobs for a company earned the same salaries, they
typically would still be earning less than the company’s truck drivers.

When Congress passed the Equal Pay Act in 1963, a woman, on average, made 59 cents for every dollar
earned by a man. Figures recently released by the U.S. Department of Labor suggest that women now

243 United Automobile Workers v. Johnson Controls, Inc., 499 U.S. 187 (1991).
250524 U.S. 725 (1998) and 524 U.S. 742 (1998).
51523 U.8. 75 (1998).
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earn 79 cents for every dollar that men earn—a gap 2.5 times greater than those of other industrialized
countries. The wage gap is greater for minority women. In some areas, the wage gap is widening.
According to the results of a General Accounting Office survey, female managers in ten industries made
less money relative to male managers in 2000 than they did in 1995. %52 A study by the American
Association of University Women (AAUW) on the gender pay gap for college graduates found that after
one year out of college, women working full time earn only 80 percent as much as their male peers,
even among those men and women graduating with the same major and entering the same occupation.
The same study found that women earn only 69 percent of men’s wages after ten years out of

college. %2 The first bill President Obama signed after taking office in 2009 was the Lilly Ledbetter Fair
Pay Act. The law is an example of congressional action undertaken specifically to overturn a decision by
the U.S. Supreme Court. Lilly Ledbetter, an employee of Goodyear Tire and Rubber for 19 years,
discovered that she was a victim of gender pay discrimination by an anonymous tip when she retired in
1998. She filed a complaint under Title VII, but in a 5-4 ruling the U.S. Supreme Court held that race and
gender discrimination claims must be made within 180 days of the employer’s discriminatory act. 2°* As
Justice Ginsburg noted in her dissenting opinion, pay disparities often occur in small increments and
over time, making them difficult to discover. The Ledbetter Act amends Title VII of the Civil Rights Act of
1964 by stating that the 180-day statute of limitations for filing an equal-pay lawsuit regarding pay
discrimination resets with each new discriminatory paycheck. It does not, however, provide any
additional tools to combat wage discrimination or enforce provisions already in effect. Equal Pay Day,
typically celebrated in April, indicates how far into the year women must work to “catch up” to men’s
wages from the previous year. It is an occasion to call attention to the wage gap and to examine
progress toward closing the wage gap between women and men (see Figure 5-5-1). The earlier in April
that Equal Pay Day is celebrated, the less poorly women are being compensated relative to men. For
example, Equal Pay Day was celebrated on April 8 in 2014 and on April 12 in 2016 indicating a slight
improvement in women’s wages relative to men.

Figure 5-5-1: Women’s Earnings as a Percentage of Men’s Earnings 2014
N
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Source: National Women’s Law Center based on 2015 Current Population Survey
( http://www.census.qov/hhes/www/income/).

252 The results of this survey are online at www.gao.gov/audit.htm. To view a copy of the results, enter “GAO-02-156" in the search
box. In 2004, the name of this agency was changed to the “Government Accountability Office.”

253 Judy Goldberg Dey and Catherine Hill, “Behind the Pay Gap,” AAUW Educational Foundation, April 2007.

254 | edbetter v. Goodyear Tire & Rubber Co., 550 U.S. 618 (2007).
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On Equal Pay Day 2014, President Obama signed an executive order prohibiting federal contractors from
retaliating against employees who choose to discuss their compensation. It does not compel workers to
discuss pay, nor does it require employers to publish or otherwise disseminate pay data, but it is one
small step toward greater pay transparency, which provides workers a means for discovering violations
of equal-pay laws. Using a presidential memorandum, President Obama instructed the secretary of labor
to establish new regulations requiring federal contractors to submit summary data on compensation
paid to their employees, including data by sex and race, to the Department of Labor. Meanwhile, Senate
Republicans blocked debate over the Paycheck Fairness Act, setting up an election-year fight between
the parties over whose policies are friendlier to women.

President Obama has called on Congress to pass the Paycheck Fairness Act—a revision to the Equal Pay
Act of 1963. Among other things, the Paycheck Fairness Act would prohibit employers from retaliating
against workers for asking questions about salary and require that employers prove that pay disparities
are because of skill and background rather than gender. It also establishes a program through the
Department of Labor to train women and girls on negotiating skills. This bill has been introduced in
several previous sessions of Congress. The president received a bipartisan standing ovation when he
said, “A woman deserves equal pay for equal work. She deserves to have a baby without sacrificing her
job. A mother deserves a day off to care for a sick child or sick parent without running into hardship—
and you know what, a father does, too. It’s time to do away with workplace policies that belong in a Mad
Men episode.”

Economic equality is important to both men and women. President Obama has asked Congress to raise
the federal minimum wage for all workers from $7.25 per hour to $10.10 per hour by 2015. Women
account for 55 percent of minimum wage workers and are largely concentrated in low-wage sectors.
Estimates from the President’s Council of Economic Advisers suggest that increasing the minimum wage
to $10.10 an hour and indexing it to inflation could close about 5 percent of the gender wage gap. Using
his executive authority, the president used an executive order to increase the minimum wage for
workers on government contracts. Although the increase will not take effect immediately, data suggest
it will have an impact. A National Employment Law Project survey of contractors who manufacture
military uniforms, provide food and janitorial services in federal agencies, and truck goods found that 75
percent of them earn less than $10 per hour. One in five was dependent on Medicaid for health care,
and 14 percent used food stamps.

In January 2016, President Obama again used his authority to issue an executive order that will require
companies with more than 100 employees to report to the federal government how much they pay
employees broken down by race, gender, and ethnicity. The EEOC believes this new transparency will
assist individuals filing claims of pay discrimination, but also provide employers with data to promote
equal pay. “We expect that reporting this data will help employers to evaluate their own pay practices
and prevent pay discrimination in their workplaces,” said Secretary of Labor Thomas E. Perez. 2°¢

255 Nig-Malika Henderson, “Obama, Democrats Put Spotlight on Gender Pay Gap. Will It Matter?” The Washington Post, January
29, 2014. http://www.washingtonpost.com/blogs/she-the-people/wp/2014/01/29/obama-democrats-put-spotlight-on-gender-pay-gap-will-it-
matter/

256 Bouree Lam, “Obama’s New Equal-Pay Rules,” The Atlantic, January 29, 2016.
www.theatlantic.com/business/archive/2016/01/eeoc-pay-discrimination-obama/433926,
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Although women have made significant progress in the last decade toward equality in politics,
education, and the workplace, traditional gender role expectations regarding children and family and
the assignment of a disproportionate share of family responsibilities to women make achieving true
equality a persistent challenge.

The Twenty-sixth Amendment to the Constitution, ratified on July 1, 1971, reads:

The right of citizens of the United States, who are eighteen years of age or older, to
vote shall not be denied or abridged by the United States or by any State on account

of age.

Before this amendment was ratified, the age at which citizens could vote was 21 in most states. One of
the arguments used for granting the right to 18-year-olds was that because they could be drafted to
fight in the country’s wars, they had a stake in public policy. At the time, the example of the Vietham
War (1964-1975) was paramount. In the first election following ratification, 58 percent of 18- to 20-
year-olds were registered to vote, and 48.4 percent reported voting. Only 19.9 percent of 18- to 29-
year-olds cast ballots in the 2014 elections. This was the lowest rate of youth turnout recorded in the
past 40 years. The proportion of young people who said that they were registered to vote (46.7 percent)
was also the lowest over the past 40 years. In contrast, voter turnout among Americans aged 65 or older
is very high, usually between 60 and 70 percent. People younger than 30 made up a larger share of the
electorate in the 2012 presidential election than those 65 and older, but by 2014 voters under age 30
made up 13 percent of the electorate, whereas voters age 65 constituted 22 percent of all voters. The
Center for Information and Research on Civic Learning and Engagement (CIRCLE) regularly collects and
analyzes data on youth engagement with politics. 2’ CIRCLE reported that young people voted in record
numbers in the 2016 primary contests and overwhelmingly supported Democrat Bernie Sanders.

5-6 Immigration, Latinos, and Civil Rights

5.5 - Identify and explain three significant events related to each of the campaigns for civil rights
undertaken by African Americans, women, the Latino community, persons with disabilities, and the
LGBTQ community.

Time and again, this nation has been challenged, changed, and culturally enriched by immigrant groups.
Immigrants have faced challenges associated with living in a new and different political and cultural
environment, overcoming language barriers, and often having to deal with discrimination in one form or
another. The civil rights legislation passed during and since the 1960s has done much to counter the
effects of prejudice against immigrant groups by ensuring that they obtain equal rights under the law.

One of the questions facing Americans and their political leaders today concerns the effect of
immigration on American politics and government. This is especially true with regard to the Hispanic
American or Latino community. With the influx of individuals from Latin American countries growing

257 CIRCLE www.civicyouth.org
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exponentially, issues related to immigration and Hispanic Americans will continue to gain greater
attention in years to come. Although those in the Latino community did not have to mount a separate
campaign to gain access to constitutional suffrage like African Americans and women, they nonetheless
have been subject to public and private forms of discrimination.

The history of Mexican Americans spans more than 400 years and varies by region in the United States.
Many of the most important challenges to discrimination took place in Texas and California and parallel
the claims to rights made by African Americans and women. Mexican American children were forced to
attend segregated schools, referred to as “Mexican schools,” in California. In a case that preceded
Brown v. Board of Education, the U.S. Court of Appeals for the Ninth Circuit ruled in 1947 that
segregated schools were unconstitutional. In this narrow decision, the court found that although
California law provided for separate education for “children of Chinese, Japanese, or Mongolian
parentage,” the law did not include children of Mexican descent, and therefore it was unlawful to
segregate them. %8 California governor Earl Warren, who would later be appointed chief justice of the
U.S. Supreme Court and preside over Brown, signed a law in 1947 repealing all school segregation
statutes.

In 1954, an agricultural worker, Pete Hernandez, was convicted of murder by an all-white jury in Texas.
Hernandez maintained that juries could not be impartial unless they included members of other races.
The U.S. Supreme Court ruled in Hernandez v. Texas that Mexican Americans and other racial groups
were entitled to equal protection under the Fourteenth Amendment. 2°° The Court ordered that Mr.
Hernandez be retried with a jury composed without regard to race or ethnicity.

In the realm of voting rights, Mexican Americans were covered under the 1965 Voting Rights Act, but
unlike African Americans, they did not enjoy the singular focus of federal registration oversight. Poll
taxes (until ended by the Twenty-fourth Amendment in 1964) limited Mexican Americans’ electoral
participation, particularly in Texas and California. Political organizing in the 1960s and 1970s by groups
such as the La Raza Unida Party, founded in Texas but active in other regions, increased minority
representation at the local level. Although Mexican Americans potentially constitute a very large voting
bloc, they tend to have low voter turnout rates, which scholars attribute to lower income and education
rates, as well as recent concerns over immigration status.

The Chicano movement is often characterized as an extension of the Mexican American civil rights
movement; it focused on land rights, farmworkers’ rights, education, and voting rights, as well as the
eradication of ethnic stereotypes and promotion of a positive group consciousness. At first a label with
negative connotations, in the 1960s “Chicano” became associated with ethnic pride and
self-determination. Movement leaders such as Cesar Chavez and Dolores Huerta were instrumental in
founding a number of organizations that, in addition to focusing on labor rights, offered members of the
community language classes, assistance in obtaining citizenship, and advocacy for Spanish-language
rights. The Chicano movement has galvanized and trained successive generations of community and

258 Mendez v. Westminster School District, 64 F. Supp. 544 (C.D. Cal. 1946), aff'd, 161 F. 2d 744 (9th Cir. 1947) (en banc).
259 Hernandez v. Texas, 347 U.S. 475 (1954).
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political activists. Recent campaigns have focused on the plight of immigrant workers in low-wage jobs:
janitors, truck drivers, domestic workers, and the like.

Figure 5-6-1: Latinos by Country of Origin,
Every year, about 1 million people immigrate to this country, and 2014
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The issue of illegal immigration has become both a hot political issue and a serious policy concern. As
many as 12 million undocumented aliens reside and work in the United States. Immigrants typically
come to the United States to work, and their labor continues to be in high demand, particularly in
construction and farming.

One civil rights question that often surfaces is whether the government should provide services to those
who enter the country illegally. Residents of southwestern states complain about the need to shore up
border control and perceive that undocumented immigrants place a burden on government-provided
social services and the health-care industry. Some schools have become crowded with the children of
undocumented immigrants. Often, these children require greater attention because of their inability to
speak English, although many are themselves native-born U.S. citizens.

On April 23, 2010, Arizona governor Jan Brewer signed a highly controversial bill on immigration
designed to identify, prosecute, and deport illegal immigrants. The law made the failure to carry
immigration documents a crime and gave the police broad powers to detain anyone suspected of being
in the country illegally. Governor Brewer said the law “represents another tool for our state to use as we
work to solve a crisis we did not create, and the federal government has refused to fix.” On June 25,
2012, the U.S. Supreme Court issued a split decision, upholding part of the Arizona law while rejecting
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other provisions on the grounds that they interfered with the federal government’s role in setting
immigration policy. The Court unanimously affirmed the law’s requirement that police check the
immigration status of people they detain and suspect to be in the country illegally, emphasizing that
state law enforcement officials already possessed the discretion to ask about immigration status. The
Court rejected other portions of the law that criminalized activities such as seeking employment.
Leaders in the Latino community maintain that the law will increase racial and ethnic profiling and
create a climate of fear among residents of the state. Justice Anthony Kennedy, writing for the majority,
left the door open to reconsidering the Arizona law if, after implementation, there is evidence that it
leads to illegal racial and ethnic profiling.

A4 LT PR N The Uncertain Future of Immigration

President Donald Trump’s tough stance against illegal immigration and pledge to enforce immigration laws is
largely credited for his victory. Immigration was the most important issue for 64 percent of Republican voters,
according to exit polls.

The president has broad authority when it comes to creating and enforcing immigration law. Candidate Trump
promised a number of changes to current immigration policy and practice. For example, Mr. Trump pledged to
build an “impenetrable physical wall on the southern border” and require Mexico to pay for it. He promised to
immediately deport immigrants in the country illegally and convicted of crimes, and he promised to end
President Obama’s executive actions on Deferred Action for Childhood Arrivals (DACA) and Deferred Action for
Parents of Americans and Lawful Permanent Residents (DAPA).

Congress has been unable to pass meaningful immigration reform that includes a resolution for the estimated
12 million undocumented immigrants currently living in the United States. Whether President Trump can make
good on his campaign promises is uncertain. “Some actions, like reversing President Obama’s immigration
executive actions, can be done unilaterally,” Cornell Law Professor Stephen W. Yale-Loehr said. “Others, like
building a wall and strengthening border security, will require Congress to change current law or to agree to

spend the billions of dollars such proposals will require.” *%°

For Critical Analysis
1. The border between the United States and Mexico is 2,000 miles long and engineers have expressed
doubt that a wall is logistically possible. Are there other ways for Mr. Trump to honor this promise?
2. What role do you expect the Republican congress to play in the future of immigration policy with a new
president of the same party?

The Arizona law offers an opportunity to examine generational differences in attitudes about
immigration. A Brookings Institution report found that Arizona has the largest “cultural generation gap”
between older Americans, who are largely white (83 percent), and children under 18, who are
increasingly members of minorities (57 percent). 26! This gap fuels conflict over policy issues such as
immigration and funding allocations for education and health care. Because older people are more likely
to vote and less likely to be connected to the perspectives of youth, the gap also has the potential to
further alienate young people from direct political participation. A recent poll found that Americans 45

260 Miriam Valverde, “PolitiFact Sheet: Donald Trump’s Immigration Plan,” PolitiFact, November 9, 2016.
261 William H. Frey, The State of Metropolitan America (Washington, DC: Brookings Institution, 2010).
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and older were more likely than young people to favor restricting immigration, a finding attributed to
the multicultural environment young people today inhabit.

Citizenship

Members of Congress from both parties have proposed legislation that would either immediately or
gradually extend citizenship to undocumented immigrants now residing in the United States. Although
not all Americans agree that citizenship should be extended to illegal immigrants, the greater Latino
community in the United States has taken up the cause. Protests and marches calling for citizenship
occurred in 2006, with more than a million individuals participating in demonstrations on May 1, 2006,
alone. The citizenship question will be an important political topic for the foreseeable future.

One expedited path to citizenship for immigrants with permanent resident status and permission to
work (green card holders) is through military service. Noncitizens have served in the military since the
Revolutionary War, and today about 29,000 noncitizens serve in uniform. Service members are eligible
for expedited citizenship under a July 2002 executive order, an opportunity realized by nearly 43,000
men and women since September 11, 2001. 262

Accommodating Diversity with Bilingual Education

The continuous influx of immigrants into this country presents another ongoing challenge—how to
overcome language barriers. Bilingual education programes, first introduced in the 1960s, teach children
in their native language while also teaching them English. Congress authorized bilingual education
programs in 1968 when it passed the Bilingual Education Act, which was intended primarily to help
Hispanic children learn English. In a 1974 case, Lau v. Nichols, the Supreme Court bolstered the claim
that children have a right to bilingual education. 23 In that case, the Court ordered a California school
district to provide special programs for Chinese students with language difficulties if a substantial
number of these children attended school in the district. Bilingual programs, however, have more
recently come under attack. In 1998, California residents passed a ballot initiative that called for the end
of bilingual education programs in that state. The law allowed schools to implement English-immersion
programs instead. In these programs, students are given intensive instruction in English for a limited
period and then placed in regular classrooms. The law was immediately challenged in court on the
grounds that it unconstitutionally discriminated against non—English-speaking groups. A federal district
court concluded that the new law did not violate the equal protection clause and allowed the law to
stand, thus ending bilingual education efforts in California.

5-7 Affirmative Action

5.6 - Define the goal of affirmative action and explain why this approach is controversial in the United
States.

The Civil Rights Act of 1964 prohibited discrimination against any person on the basis of race, color,
national origin, religion, or gender. It also established the right to equal opportunity in employment. A

262 pepartment of Defense, MAVNI Fact Sheet, http://www.defense.qov/news/mavni-fact-sheet.pdf
263 414 U.S. 563 (1974).



http://www.defense.gov/news/mavni-fact-sheet.pdf

Page | 223
Chapter 5: Civil Rights

basic problem remained, however: minority groups and women, because of past discrimination, often
lacked the education and skills to compete effectively in the marketplace. In 1965, the federal
government attempted to remedy this problem by implementing the concept of affirmative action.
Affirmative action policies attempt to “level the playing field” by giving special preferences in
educational admissions and employment decisions to groups that have been discriminated against in the
past.

In 1965, President Johnson ordered that affirmative action policies be undertaken to remedy the effects
of past discrimination. All government agencies, including those of state and local governments, were
required to implement such policies. Additionally, affirmative action requirements were applied to
companies that sell goods or services to the federal government and to institutions that receive federal
funds. They were also required whenever an employer had been ordered to develop such a plan by a
court or by the EEOC because of evidence of past discrimination. Finally, labor unions that had been
found to discriminate against women or minorities in the past were required to establish and follow
affirmative action plans.

The first Supreme Court case addressing the constitutionality of affirmative action plans examined a
program implemented by the University of California at Davis. Allan Bakke, a white student who had
been denied admission to the medical school, discovered that his academic record was better than
those of some of the minority applicants who had been admitted to the program. He sued the University
of California regents, alleging reverse discrimination. The UC Davis Medical School had held 16 places
out of 100 for educationally “disadvantaged students” each year and admitted to using race as a
criterion for these 16 admissions. Bakke claimed that his exclusion from medical school violated his
rights under the Fourteenth Amendment’s provision for equal protection of the laws. The trial court
agreed. On appeal, the California Supreme Court agreed also. Finally, the regents of the university
appealed to the U.S. Supreme Court.

In 1978, the Supreme Court handed down its decision in Regents of the University of California v.
Bakke. *°* The Court did not rule against affirmative action programs. It held that Bakke must be
admitted to the UC Davis Medical School because its admissions policy had used race as the sole
criterion for the 16 “minority” positions. Justice Lewis Powell, speaking for the Court, indicated that
although race can be considered “as a factor” among others in admissions (and presumably hiring)
decisions, race cannot be the sole factor. So, affirmative action programs, but not specific quota
systems, were upheld as constitutional.

The Bakke decision did not end the controversy over affirmative action programs. At issue in the current
debate over affirmative action programs is whether favoring one group violates the equal protection
clause of the Fourteenth Amendment to the Constitution as it applies to all other groups.

264 438 U.S. 265 (1978).
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il Nde1=4[=-8 Race @ College—A New Wave of Student Activism

Following California’s lead, several states have amended their constitutions to prohibit public
universities from using race as a factor in admissions decisions. Minority populations are growing
nationwide but shrinking on college campuses. What would it mean to live in a post-racial society?
The election of Barack Obama as president signaled a seismic shift in racial attitudes to some; others
believe that racism has shape-shifted into less obvious forms of discrimination and prejudice.
Students on several U.S. campuses have pushed back against the veneer of campus diversity to
highlight their feelings of isolation in the face of declining minority enrollments and call out the
“microaggressions” they experience every day on campus. Microaggressions are the subtle ways that
racial, ethnic, gender, and other stereotypes find their way into conversations, comments, and
questions that cause minority students to stop and wonder, “What did that mean?”

In a nod to the famous Langston Hughes poem “/, Too,” students at Harvard have created the “J, too,
am Harvard” (#itooamharvard) campaign that includes a play performed on campus written and
directed by Kimiko Matsuda-Lawrence, a Harvard sophomore. 2 The play is based on interviews with
40 Harvard students who identify as black or multiracial. To promote the play, another student took
pictures of students holding signs displaying humiliating remarks made by peers such as, “You are
really articulate for a black girl” and “Are you all so fast because you spend so much time running
from the cops?” Other statements were messages to the university community: “The lack of diversity
in this classroom does NOT make me the voice of all black people.” The photographs were published
on Tumblr, picked up by BuzzFeed, and within a day spread to other campuses and around the world.

Students at the University of Michigan launched a social media campaign called “Being Black at the
University of Michigan” (#BBUM) in 2013 in reaction to a fraternity party inviting “rappers, twerkers,
gangsters” and others “back to da hood again.” Although the party never happened, its promotion
exposed simmering racial tensions on campus and highlighted the decline in black undergraduate
enrollment since Proposal 2 was adopted in 2006. 2°¢ Law students at UCLA created the “33/1100”
campaign, highlighting the small number of black students in law classes. Gerloni Cotton helped
organize the event because she was often the only black woman in a class of 100 students. When
issues of race came up in class, she felt called upon to speak to them. “On one hand | felt isolated, but
on the other | felt highlighted—invisible but hyper visible,” she said. 2’

265 Bethonie Butler, “l, Too, Am Harvard: Black Students Show How They Belong,” The Washington Post, March 4, 2014.
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“The Black Bruins [spoken word] by Sy o ) )
kes.” id d to YouTube i Image 5-7-1: Student protesters at the University of Missouri forced|

Stokes,” a video posted to YouTube in the resignation of the university president and Missouri system

November 2013, went viral in a matter of chancellor over their failure to redress racial bias on campus.

days.?®® Sy Stokes, a student at UCLA, created
the spoken word performance to
demonstrate how small the black population
at UCLA is (roughly 4 percent) and put the
administration on notice for falling retention
rates for black males in particular. The
statistics are startling—in fall 2012, a total of
660 graduate and undergraduate African
American males were enrolled at UCLA, and
65 percent of them were undergraduate
athletes. Stokes also reported that the ;
number of UCLA national championships exceed the number of black male freshmen enroIIed ”When
every black student in class feels like Rosa Parks on the bus,” “when the university refuses to come to
our defense,” when “our faces are just used to cover up from the public what’s really inside,” it is clear
that UCLA’s administration has failed its black community, the students say. The administration claims
to share the students’ frustrations but acknowledges that UCLA must do a better job of living up to its
commitment to diversity.

In 2015, a number of colleges and universities faced protests by students expressing anger and
concern about the racial climate in higher education. Students at more than 60 universities have
issued demands aimed at improving campus climate, enhancing student and faculty diversity,
diversifying the curriculum, and questioning symbols and practices reminiscent of the past. Triggered
by a series of racist incidents at the University of Missouri, student activists tried to confront
President Tim Wolfe by blocking his car in the homecoming parade and reciting a list of racial
injustices dating back to the school’s founding. When Wolfe remained silent and appeared to ignore
the students, activists doubled down. A graduate student engaged in a hunger strike, students and
faculty engaged in mass protest, and the university football team voted to refuse to play for the
university until Wolfe resigned. Students organized as Concerned Student 1950, a reference to the
year Missouri admitted its first black graduate student. The president and chancellor of the system
both resigned.

Other universities were forced by student protesters to make changes as well. Harvard College has
replaced the title “house master” with “faculty dean” in its residence halls. Princeton agreed to
consider renaming the Woodrow Wilson School of International and Public Affairs but ultimately left
the name unchanged. A number of schools have agreed to create and require diversity courses. 2

268 The Black Bruins [spoken word] by Sy Stokes, www.youtube.com/watch?v=BEO3H5BOIFk

269 Alig Wong and Adrienne Green, “Campus Politics: A Cheat Sheet,” The Atlantic, March 4, 2016.
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For Critical Analysis

1. Students occupy a unique position on college campuses because any one group of students is there for
only a short time before graduating and moving on. What gives students power to demand change on
a college campus? Is this power similar to or different from other civil rights challenges discussed in
this chapter?

2. How does your college or university require students to engage with issues of diversity? Do you have a
diversity requirement? How would you characterize the climate on your campus? If you wanted to
make changes, how might you go about doing so?

Several cases decided during the 1980s and 1990s placed further limits on affirmative action programs
by subjecting any federal, state, or local affirmative action program that uses racial or ethnic
classifications as the basis for making decisions to “strict scrutiny” by the courts (to be constitutional, a
discriminatory law or action must be narrowly tailored to meet a compelling government interest). 27°
Yet, in two cases involving the University of Michigan, the Supreme Court indicated that limited
affirmative action programs continue to be acceptable and that diversity is a legitimate goal. The Court
struck down the affirmative action plan used for undergraduate admissions at the university, which
automatically awarded a substantial number of points to applicants based on minority status. 2! At the
same time, it approved the admissions plan used by the law school, which took race into consideration
as part of a complete examination of each applicant’s background. 2

The Supreme Court again narrowed the scope in which race can be used as one of a number of factors in
college admissions in Fisher v. University of Texas at Austin (2013). #”® The University of Texas adopted
the admissions plan at issue in the case soon after the 2003 ruling in the case of Grutter v. Bollinger said
that race could be considered as one of the factors in helping to achieve racial diversity. In 1997, the
Texas legislature passed a law requiring the University of Texas to admit all high school seniors who
ranked in the top 10 percent of their high school class. When the University of Texas identified racial and
ethnic disparities between the entering class and the state’s population, however, it altered its race-
neutral admissions policy. For Texas applicants not in the top 10 percent of their class, the university
considered race as one of several factors in the admission decision. Abigail Noel Fisher, a student who
was not automatically admitted under the top 10 percent rule and was not admitted to the Texas
campus, argued that she was denied admission on account of her race whereas minority students with
lower grade point averages than hers were admitted under the diversity plan. The district court and the
Fifth Circuit Court of Appeals both sided with the University of Texas at Austin, but in a 7-1 decision the
U.S. Supreme Court said that the lower courts erred in not applying the standard of “strict judicial
scrutiny” to the university’s admissions policy. Any policy that takes race into account must be “precisely
tailored to serve a compelling governmental interest.” University of Texas officials had argued that their
policy’s use of race was narrowly tailored to pursue greater diversity. (Justice Elena Kagan recused
herself because of her involvement in the case while working in the solicitor general’s office.) The case

270 515 U.S. 200 (1995).
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273 Fisher v. University of Texas at Austin, 570 U.S. (2013).
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returned to the Supreme Court for another hearing in December 2015. In June 2016, the Court issued a
4-3 decision in favor of the University of Texas. Justice Kennedy writing for the majority said courts must
give universities leeway in designing admissions programs but noted the need to “reconcile the pursuit
of diversity with the constitutional promise of equal treatment and dignity.” ?’*

A ballot initiative passed by California voters in 1996 amended that state’s constitution to end all state-
sponsored affirmative action programs. The law was challenged immediately by civil rights groups and
others, who argued that it violated the Fourteenth Amendment by denying racial minorities and women
the equal protection of the laws. In 1997, however, a federal appellate court upheld the constitutionality
of the amendment. Thus, affirmative action is now illegal in California in all state-sponsored institutions,
including state agencies and educational institutions. In 1998, Washington voters also approved a law
banning affirmative action in that state. In 2006, voters in Michigan adopted Proposal 2 (also known as
the Michigan Civil Rights Initiative) effectively ending affirmative action by public institutions based on
race, color, sex, or religion. At the University of Michigan, the proportion of African American students
fell from 7 percent in 2006 to 4.6 percent in 2014. Student activists argue that it is a result of Proposal 2.
University officials have not been able to take race into account in admission decisions or in awarding
financial aid packages. Michigan Attorney General Bill Schuette argues that the ban was passed by 58
percent of Michigan voters and therefore represents the will of the citizenry. In Schuette v. Coalition to
Defend Affirmative Action, decided in April 2014, the Supreme Court upheld the Michigan ban by a 6-2
vote, ruling that policies affecting minorities that do not involve intentional discrimination should be
decided at the ballot box rather than in the courtroom. 2> The Court’s decision leaves in place state
constitutional actions in Arizona, Nebraska, Oklahoma, California, and Washington and could serve as an
invitation to other states to enact similar bans.

5-8 Making Amends for Past Discrimination through Reparations

Whereas affirmative action programs attempt to remedy past discrimination by “leveling the playing
field,” reparations are a way of apologizing for past discriminatory actions and providing compensation.
The legal philosophy of reparation requires that victims of a harm be replenished by those who inflicted
the harm. In criminal courts, for example, defendants are sometimes sentenced to perform community
service or provide restitution to the victim in lieu of jail time. When reparation is used relative to a class
of people who experienced discrimination, such as descendants of former slaves or Japanese Americans
who were interned during World War I, restitution is made by the government. In 1988, Congress
passed legislation that apologized for and admitted that wartime government action against Japanese
Americans was based on racial prejudice and war hysteria. Over $1.6 billion has been disbursed to
Japanese Americans who were themselves interned or to their heirs.

Proposals for similar forms of restitution for the descendants of slaves in the United States have been
under discussion for some time, with little consensus around the issue. On July 29, 2008, the House
passed a resolution (with 120 co-sponsors from both parties) apologizing to African Americans for the
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institution of slavery, Jim Crow laws, and other
practices that have denied people equal
opportunity under the law. Democrat Steve Cohen
from Tennessee introduced the resolution, saying,
“... only a great country can recognize and admit its
mistakes and then travel forth to create indeed a
more perfect union.” *’® The Senate followed with a
similar resolution of apology the following summer.
The resolutions did not contain any mention of
financial compensation for descendants of slaves.

When President Obama signed into law the 2010
Defense Appropriations Act on December 19, 2009,
it included a footnote, entitled Section 8113,
otherwise known as an “apology to Native Peoples
of the United States.” The passage of the apology
resolution went largely unnoticed but served as the
culmination of a five-year attempt by Senator Sam
Brownback of Kansas to convince Congress to
adopt a formal apology for the government’s past
treatment of Native Americans. The condensed
resolution conveys the nation’s regret “for the
many instances of violence, maltreatment, and
neglect inflicted on Native Peoples by citizens of
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Image 5-8-1: Asians in America have experienced a long
history of discrimination. In 1922, for example, the Supreme
Court ruled that Asians were not white and therefore were not
entitled to full citizenship rights (Ozawa v. U.S., 1922).
Following the Japanese attack on Pearl Harbor in 1941,
Executive Order 9066 required the exclusion of all people of
Japanese ancestry (including U.S. citizens) from the Pacific
coast. Approximately 110,000 people were forcibly relocated
to internment camps. In 1944, the Supreme Court upheld the
constitutionality of the war relocation camps (Korematsu v.
U.S.), citing national security concerns during a time of war.
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the United States,” as the condensed resolution states. The resolution was not accompanied by

monetary reparations or funds for new programs.

Age discrimination is potentially the most widespread form of discrimination because anyone—
regardless of race, color, national origin, or gender—could be a victim at some point in life. In an
attempt to protect older employees from such discriminatory practices, Congress passed the Age
Discrimination in Employment Act (ADEA) in 1967. The act, which applies to employers, employment
agencies, and labor organizations and covers individuals over the age of 40, prohibits discrimination
against individuals on the basis of age unless age is shown to be a bona fide occupational qualification
reasonably necessary to the normal operation of the particular business. To succeed in a suit for age
discrimination, an employee must prove that the employer’s action, such as a decision to fire the
employee, was motivated, at least in part, by age bias. Even if an older worker is replaced by a younger
worker who is also over the age of 40, the older worker is entitled to bring a suit under the ADEA. ?”7
Most states have their own prohibitions against age discrimination in employment, and some are

stronger than the federal provisions.

276 “Congress Apologizes for Slavery, Jim Crow,” National Public Radio, July 30, 2008.
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5-9 Securing Rights for Persons with Disabilities

Persons with disabilities did not fall under the protective umbrella of the Civil Rights Act of 1964. In
1973, however, Congress passed the Rehabilitation Act, which prohibited discrimination against persons
with disabilities in programs receiving federal aid. A 1978 amendment to the act established the
Architectural and Transportation Barriers Compliance Board. Regulations for ramps, elevators, and the
like in all federal buildings were implemented. Congress passed the Education for All Handicapped
Children Act in 1975, guaranteeing that all children with disabilities will receive an “appropriate”
education. The most significant federal legislation to protect the rights of persons with disabilities,
however, is the Americans with Disabilities Act (ADA), which Congress passed in 1990.

A - The Americans with Disabilities Act of 1990 Image 5-9-1: The Americans with Disabilities Act (ADA)
requires that all public buildings and public services be

The ADA requires that all public buildines and public available to persons with disabilities. Universities must
q P g P enable physical access to facilities and educational

services be accessible to persons with disabilities. It programs to persons with disabilities. Similarly, public
also mandates that employers must reasonably transportation must be accessible to all.
accommodate the needs of workers or potential L J
workers with disabilities. Physical access means ramps;
handrails; wheelchair-accessible restrooms, counters,
drinking fountains, telephones, and doorways; and
easily accessible mass transit. In addition, other steps
must be taken to comply with the act. Car rental
companies must provide cars with hand controls for
disabled drivers. Telephone companies are required to
have operators to pass on messages from speech-
impaired persons who use telephones with keyboards.

2

The ADA requires employers to “reasonably accommodate” the needs of persons with disabilities unless
to do so would cause the employer to suffer an “undue hardship.” The ADA defines persons with
disabilities as persons who have physical or mental impairments that “substantially limit” their everyday
activities. Health conditions that have been considered disabilities under federal law include blindness,
alcoholism, heart disease, cancer, muscular dystrophy, cerebral palsy, paraplegia, diabetes, acquired
immunodeficiency syndrome (AIDS), and infection with the human immunodeficiency virus (HIV) that
causes AIDS. The Affordable Care Act contains a number of provisions that apply to people living with
disabilities. For example, insurance companies are no longer able to deny coverage to people with
preexisting conditions, such as a disability.

The ADA does not require that unqualified applicants with disabilities be hired or retained. If a job
applicant or an employee with a disability, with reasonable accommodation, can perform essential job
functions, however, then the employer must make the accommodation. Required accommodations may
include installing ramps for a wheelchair, establishing more flexible working hours, creating or modifying
job assignments, and creating or improving training materials and procedures.
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Beginning in 1999, the Supreme Court has issued a series of decisions that limit the scope of the ADA. In
1999, the Court held in Sutton v. United Airlines, Inc. ?’® that a condition (in this case, severe
nearsightedness) that can be corrected with medication or a corrective device (in this case, eyeglasses)
is not considered a disability under the ADA. In other words, the determination of whether a person is
substantially limited in a major life activity is based on how the person functions when taking
medication or using corrective devices, not on how the person functions without these measures. Since
then, the courts have held that plaintiffs with bipolar disorder, epilepsy, diabetes, and other conditions
do not fall under the ADA’s protections if the conditions can be corrected with medication or corrective
devices. The Supreme Court has also limited the applicability of the ADA by holding that lawsuits under
the ADA cannot be brought against state government employers. 2’

5-10 The Rights and Status of Gays and Lesbians

5.5 - Identify and explain three significant events related to each of the campaigns for civil rights
undertaken by African Americans, women, the Latino community, persons with disabilities, and the
LGBTQ community.

On June 27, 1969, patrons of the Stonewall Inn, a New York City bar
popular with gays and lesbians, responded to a police raid by throwing

beer cans and bottles because they were angry at what they felt was Boy Scouts of America
unrelenting police harassment. In the ensuing riot, which lasted two dropped the ban on gay
nights, hundreds of gays and lesbians fought with police. Before Scouts in 2014, and a year
Stonewall, the stigma attached to homosexuality and the resulting fear later removed the

of exposure had tended to keep most gays and lesbians quiescent. In restrictions on openly gay
the months immediately after Stonewall, however, “gay power” graffiti Scout leaders and

began to appear in New York City. The Gay Liberation Front and the Gay employees.
Activist Alliance were formed, and similar groups sprang up in other

parts of the country. Thus, Stonewall has been called “the shot heard

round the homosexual world.”

The Stonewall incident marked the beginning of the movement for gay and lesbian rights. Since then,
gays and lesbians have formed thousands of organizations to exert pressure on legislatures, the media,
schools, churches, and other organizations to recognize their right to equal treatment.

To a great extent, lesbian and gay groups have succeeded in changing public opinion—and state and
local laws—relating to their status and rights. Nevertheless, they continue to struggle against age-old
biases against homosexuality, often rooted in deeply held religious beliefs, which allow discrimination to

278 527 U.S. 471 (1999).
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persist. In a widely publicized case involving the Boy Scouts of America, a troop in New Jersey refused to
allow gay activist James Dale to be a Scout leader. In 2000, the case came before the Supreme Court,
which held that, as a private organization, the Boy Scouts had the right to determine the requirements
for becoming a Scout leader. 2%° In 1998, a student at the University of Wyoming named Matthew
Shepard was brutally beaten, tortured, tied to a fence post, and left to die near Laramie, Wyoming,
because he was believed to be gay. His killers could not be charged with a hate crime because at the
time, the state law did not recognize sexual orientation as a protected class. In 2009, Congress passed
the Matthew Shepard Act, expanding the 1969 federal hate crime law to include crimes motivated by
the victim’s actual or perceived gender, sexual orientation, gender identity, or disability. 25!

Before the Stonewall incident, 49 states had sodomy laws that made various sexual acts, including
homosexual acts, illegal (lllinois, which had repealed its sodomy law in 1962, was the only exception).
During the 1970s and 1980s, more than half of these laws were either repealed or struck down by the
courts. In 2003, the Court reversed an earlier
Image 5-10-1: Del Martin (L) and Phyllis Lyon (R) are anti-sodomy position %2 with its decision in Lawrence
married by San Francisco mayor Gavin Newsom in a 283 )
private ceremony at San Francisco City Hall on June 16, v. Texas. *** The Court held that laws against sodomy
2008. Martin and Lyon, a couple since 1953, were active  violate the due process clause of the Fourteenth
in the gay rights and women’s rights movements. Del Amendment, stating: “The liberty protected by the
Martin died on August 27, 2008. o ) ’
Constitution allows homosexual persons the right to
choose to enter upon relationships in the confines of
their homes and their own private lives and still retain
their dignity as free persons.” The result of Lawrence v.
Texas was to invalidate all remaining sodomy laws
throughout the country.

Today, 20 states and the District of Columbia have
laws protecting lesbians and gays against
discrimination in employment, housing, public
accommodations, and credit. Several laws at the
national level have also been changed over the past two decades. Among other things, the government
has lifted a ban on hiring gays and lesbians and voided a 1952 law prohibiting gays and lesbians from
immigrating to the United States. Transgender men and women may now serve openly in the military.
However, 28 states lack employment nondiscrimination laws covering sexual orientation and gender
identity. The U.S. Department of Justice asked a federal judge to block North Carolina from enforcing
parts of the state’s controversial law requiring people to use public bathrooms corresponding to the sex
on their birth certificate. At the same time, Texas and 12 other states filed suit in a different federal
court asking a judge to block the federal government from using civil rights laws to protect transgender

280 Boy Scouts of America v. Dale, 530 U.S. 640 (2000).
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individuals claiming that laws like Title IX prohibit sex-based discrimination and say nothing about
gender identity.

The U.S. Department of Defense traditionally has viewed homosexuality as incompatible with military
service. In 1993 President Clinton announced a new policy, generally characterized as “don’t ask, don’t
tell” (DADT). Enlistees would not be asked about their sexual orientation, and gays and lesbians would
be allowed to serve in the military so long as they did not declare that they were gay or lesbian or
commit homosexual acts. Military officials endorsed the new policy (after opposing it initially), but
supporters of gay rights were not enthusiastic.

As a presidential candidate, Barack Obama promised to help bring an end to the “don’t ask, don’t tell”
policy. In March 2009, Secretary of Defense Robert M. Gates announced a number of interim steps
designed to make it more difficult for the military to discharge openly gay men and women. In
December 2010, a bill to repeal DADT was enacted, with the caveat that the policy would remain in
place until the president, the secretary of defense, and the chairman of the Joint Chiefs of Staff certified
that repeal would not harm military readiness, followed by a 60-day waiting period. The certification
was sent to Congress on July 22, 2011, making the date of the law’s repeal September 20, 2011.
Following the repeal, discharged servicemen and servicewomen were permitted to reenlist, and several
have successfully done so. On May 17, 2016 the Senate confirmed Eric Fanning as Secretary of the Army.
Mr. Fanning is the first openly gay head of a branch of the military.

One of the most sensitive political issues with respect to the rights of
gay and lesbian couples has been whether they should be allowed to
marry, as heterosexual couples are. In 2015, the U.S. Supreme Court
settled the question in Obergefell v. Hodges, %4 ruling that the
Fourteenth Amendment (under the due process and equal protection
clauses) requires a state to license a marriage between two people of
the same sex and to recognize a marriage between two people of the
same sex when their marriage was lawfully licensed and performed out
of state. The Court’s decision brought uniformity to a patchwork system “Today is a big step in our
of state laws, some allowing and some specifically forbidding gay march toward equality.
marriage. Gay and lesbian couples
now have the right to
marry, just like anyone

President Obama’s tweet
in support of the U.S.
Supreme Court ruling
legalizing gay marriage
was the fourth most
retweeted message in
2015.

Defense of Marriage Act

The controversy over this issue was fueled in 1993, when the Hawaii else. #LoveWins”
Supreme Court ruled that denying marriage licenses to gay couples

might violate the equal protection clause of the Hawaii constitution. 2> In the wake of this event, some
state legislators grew concerned that they might have to treat gay men or lesbians who were legally

284 Opergefell v. Hodges, 576 U.S. (2015).
285 Bgehr v. Lewin, 852 P.2d 44 (Hawaii 1993).
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married in another state as married couples in their state as well. Opponents of gay rights pushed for
state laws banning same-sex marriages, and the majority of states enacted such laws or adopted
constitutional amendments. At the federal level, Congress passed the Defense of Marriage Act of 1996
(DOMA), which banned federal recognition of lesbian and gay couples and allowed state governments to
ignore same-sex marriages performed in other states.

In 2013, the U.S. Supreme Court declared unconstitutional Section 3 of the law preventing the federal
government from recognizing same-sex marriages for the purpose of federal laws or programs even
when those couples were legally married in their home state. Justice Anthony Kennedy, writing for the
majority in a 5-4 decision, said that the act wrote inequality into federal law and violated the Fifth
Amendment’s protection of equal liberty. “DOMA’s principal effect is to identify a subset of state-
sanctioned marriages and make them unequal,” he wrote. 2¢ The decision in United States v. Windsor
(2013) was issued on June 26, 2013. Almost immediately the federal government changed policy to
extend the federal benefits and privileges of marriage to same-sex couples regardless of the law in their
home state. Attorney General Eric Holder, the first African American attorney general, has embraced the
expansion of civil rights for the lesbian, gay, bisexual, transgender, queer (LGBTQ) community. The
government estimated that more than 1,100 federal regulations, rights, and laws touch on, or are
affected by, marital status. In court cases and criminal investigations, for example, same-sex couples
were covered under spousal privilege—the rule that says spouses cannot be forced to testify against
each other. The Bureau of Prisons extended the same visitation rights to married same-sex couples that
it does to opposite-sex couples. The Justice Department also recognized same-sex couples when
determining eligibility for programs like the September 11th Victim Compensation Fund, which pays
people who were injured or made sick by the 2001 terrorist attacks. Same-sex spouses of police killed in
the line of duty were made eligible for federal benefits. The Department of Defense changed its
definition of marriage and spouse such that same-sex couples became eligible for all federal military
benefits, including access to base housing, health and survivor benefits, and family separation
allowances.

Although the Windsor decision did not strike down prohibitions on same-sex marriages across the
country (that came with Obergefell), federal judges used the reasoning to expand equal treatment of
gays and lesbians in other areas of life. In January 2014, the U.S. Court of Appeals for the Ninth Circuit
held that gays and lesbians cannot be excluded from juries on the basis of their sexual orientation. Judge
Stephen Reinhardt, writing for the unanimous three-judge panel, said that “the Supreme Court’s decision
was premised on the idea of equal dignity for all, a dignity enhanced by ‘responsibilities, as well as
rights.”” %7

A Short History of State Recognition of Gay Marriages

Massachusetts was the first state to recognize gay marriage. In November 2003, the Massachusetts
Supreme Judicial Court ruled that same-sex couples have a right to civil marriage under the
Massachusetts state constitution and that civil unions would not suffice. 22 In 2005, the Massachusetts
legislature voted down a proposed ballot initiative that would have amended the state constitution to

286 Unijted States v. Windsor, 570 U.S. (2013).

287 “The Expanding Power of U.S. v Windsor,” The New York Times, January 26, 2014.
http://www.nytimes.com/2014/01/27/opinion/the-expanding-power-of-us-v-windsor.html

288 Goodridge v. Department of Public Health, 798 N.E.2d 941 (Mass. 2003).
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explicitly state that marriage could only be between one man and one woman (but would have
extended civil union status to same-sex couples). Although the highest courts in several states had
upheld bans on gay marriage, in 2008 the Supreme Court of California ruled that the state was required
to recognize gay marriages. In reaction, opponents immediately prepared petitions to put a
constitutional amendment on the ballot in November 2008 to outlaw such marriages. The campaign for
and against Proposition 8, which would ban gay marriages in California, cost at least $74 million and was
funded by contributions from almost every state. Ultimately, Proposition 8 was approved by a margin of
4 percent. The 18,000 marriages that took place between the California Supreme Court decision and the
approval of Proposition 8 remained valid. On August 4, 2010, a federal judge declared California’s ban
on same-sex marriage unconstitutional, saying that no legitimate state interest justified treating gay and
lesbian couples differently from others. The ruling was the first in the country to strike down a marriage
ban on federal constitutional grounds rather than on the basis of a state constitution. On the same day
the U.S. Supreme Court released the Windsor decision, it also ruled that the private-party sponsors of
Proposition 8 did not have standing to appeal an adverse federal court ruling. Hollingsworth v. Perry
(2013) cleared the way for same-sex marriages to resume in California. On October 6, 2014, the
Supreme Court said that it would not review a series of U.S. appeals court decisions that struck down
state bans paving the way for the Obergefell decision in 2015.

After a period of public opposition to same-sex marriage, President Obama announced an evolution in
his thinking in a nationally televised interview in May 2012, saying that he believes same-sex couples
should be allowed to marry. His view is supported by a majority of Americans, according to poll data.
Polls conducted immediately following the president’s statement also found that opposition to gay
marriage fell by 11 percentage points among African Americans. The shift in public opinion favoring gay
marriage has been rapid and broad. Same-sex marriage is currently accepted in 16 countries. Although
international public opinion, like that of the United States, has become more tolerant overall, there are
some notable exceptions. Ugandan President Yoweri Museveni signed a bill criminalizing homosexuality
in February 2014. Nigeria banned same-sex unions and arrests people it suspects of being gay. Russia
passed a law banning advocacy of gay rights—specifically the propaganda of nontraditional sexual
relations to minors. The United Nations estimates that 78 nations ban homosexuality, and seven
countries allow the death penalty for those convicted of having consensual homosexual relationships.
Homosexuality is defined as a crime in several nations the United States considers allies (Saudi Arabia
and India are two examples), but to date no punitive sanctions have been imposed. In all, more than 75

289

countries have anti-homosexuality laws.

Marriage equality represents a major step forward in civil rights for gay and lesbian Americans. The
struggle for equality expressed through civil rights for all persons is far from over. Police shootings of
African Americans, new state laws intended to limit access to public restrooms by transgender men and
women, re-segregated public schools, and access to higher education present Americans with new civil
rights challenges.

289 somini Sengupta, “Considering What Can Actually Be Done About Gay Rights Violations,” The New York Times, March 2,
2014.
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Chapter Summary

5.1 The term civil rights refers to the rights of all Americans to equal treatment under the law, as
provided for by the Fourteenth Amendment to the Constitution and by subsequent acts of Congress.
Although the terms civil rights and civil liberties are sometimes used interchangeably, scholars make a
distinction between the two. Civil liberties are limitations on government; they specify what the
government cannot do. Civil rights, in contrast, specify what the government must do—to ensure equal
protection and freedom from discrimination.

5.2 The story of civil rights in the United States is the struggle to reconcile our ideals as a nation with the
realities of discrimination individuals and groups may still encounter in daily life. To the nation’s
founders, political equality required a degree of independent thinking and a capacity for rational action
that at the time they believed were limited to a very few white males. Therefore, other groups and
individuals were systematically excluded, not only from the exercise of political rights, but also from
access to education and employment. Today we believe that all people are entitled to equal political
rights, as well as to the opportunities for personal development provided by equal access to education
and employment. However, the roots of past discrimination live on in today’s discriminatory practices,
including racial profiling, the wage gap, the achievement gap in schools, and the “glass ceiling,” which
prevents women from rising to the top in business and professional firms.

5.3 Although the government has the power to assert rights and the obligation to protect civil rights, it
does not always do so. Individuals and groups then organize to bring pressure on government to act.
The civil rights movement started with the struggle by African Americans for equality. Before the Civil
War, most African Americans were slaves, and slavery was protected by the Constitution and the
Supreme Court. Constitutional amendments after the Civil War legally ended slavery, and African
Americans gained citizenship, the right to vote, and other rights through legislation. This legal protection
was rendered meaningless in practice by the 1880s, however, and politically and socially, African
American inequality continued. Legal guarantees mean little when people’s attitudes and practices
remain discriminatory.

5.3 Legal segregation was declared unconstitutional by the Supreme Court in Brown v. Board of
Education of Topeka (1954), in which the Court stated that separation implied inferiority. In Brown v.
Board of Education (1955), the Supreme Court ordered federal courts to ensure that public schools were
desegregated “with all deliberate speed.” Also in 1955, the modern civil rights movement began with a
boycott of segregated public transportation in Montgomery, Alabama. Of particular impact was the Civil
Rights Act of 1964, which banned discrimination on the basis of race, color, religion, sex, or national
origin in employment and public accommodations. The act created the Equal Employment Opportunity
Commission to administer the legislation’s provisions.

5.3 The Voting Rights Act of 1965 outlawed discriminatory voter-registration tests and authorized
federal registration of persons and federally administered procedures in any state or political
subdivision evidencing electoral discrimination or low registration rates. The Voting Rights Act and other
protective legislation passed during and since the 1960s apply not only to African Americans, but to
other ethnic groups as well. Minorities have been increasingly represented in national and state politics,
although they have yet to gain representation proportionate to their numbers in the U.S. population.
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Lingering social and economic disparities have led to a new civil rights agenda—one focusing less on
racial differences and more on economic differences.

5.4 The Supreme Court is in the best position within the framework of American government to
interpret the values and ideals contained in the founding documents and ensure those ideas are
reflected in policy and practice. The Court is often in a good position to pull the public along as more
progressive ideas are percolating throughout society by issuing rulings that speed up the timetable for
social change, as it did in Brown v. Board of Education (desegregating schools) and United States v.
Virginia (opening VMI, the state military college, to women).

5.5 In the early history of the United States, women were considered citizens, but by and large they had
no political rights because they were largely viewed as dependents. After the first women'’s rights
convention in 1848, the campaign for suffrage gained momentum, yet not until 1920, when the
Nineteenth Amendment was ratified, did women finally obtain the right to vote. The second wave of the
women’s movement began in the 1960s, and the National Organization for Women (NOW) was formed
in 1966 to bring about complete equality for women in all walks of life. Efforts to secure the ratification
of the Equal Rights Amendment failed. Women continue to fight gender discrimination in employment.
Federal government efforts to eliminate gender discrimination in the workplace include Title VIl of the
Civil Rights Act of 1964, which prohibits, among other things, gender-based discrimination, including
sexual harassment on the job. Wage discrimination also continues to be a problem for women, as does
the glass ceiling. Women make up just 19.4 percent of the U.S. Congress.

5.5 America has always been a land of immigrants and will continue to be so. Today, more than 1 million
immigrants enter the United States each year, and more than 12 percent of the U.S. population consists
of foreign-born persons. Demographers estimate that the foreign-born will account for 15 percent of the
nation sometime between 2020 and 2025. In particular, the Latino community in the United States has
experienced explosive growth. In recent years, undocumented immigration has surfaced as a significant
issue for border states and the nation. Indeed, one of the pressing concerns facing today’s politicians at
the state and federal level is how U.S. immigration policy should be reformed.

5.5 The Rehabilitation Act of 1973 prohibited discrimination against persons with disabilities in programs
receiving federal aid. Regulations implementing the act provide for ramps, elevators, and the like in
federal buildings. The Americans with Disabilities Act of 1990 prohibits job discrimination against
persons with physical and mental disabilities, requiring that positive steps be taken to comply with the
act. The act also requires expanded access to public facilities, including transportation, and to services
offered by such private concerns as car rental and telephone companies.

5.5 Gay and lesbian rights groups work to promote laws protecting gays and lesbians from
discrimination and to repeal antigay laws. After 1969, sodomy laws, which criminalized specific sexual
practices, were repealed or struck down by the courts in all but 18 states, and in 2003 a Supreme Court
decision effectively invalidated all remaining sodomy laws nationwide. Gays and lesbians are no longer
barred from federal employment or from immigrating to this country. Twenty states and the District of
Columbia outlaw discrimination based on sexual orientation. Hate crimes based on sexual orientation or
gender identity are punishable by federal law under the Matthew Shepard Act of 2009. The military’s
“don’t ask, don’t tell” policy was repealed effective September 20, 2011. In 2015, the U.S. Supreme
Court decision in Obergefell v. Hodges relied upon the equal protection and due process clauses of the
Fourteenth Amendment to rule that a fundamental right to marry is guaranteed to same-sex couples.
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5.6 Affirmative action programs have been controversial because of charges that they can lead to
reverse discrimination against majority groups or even other minority groups. Supreme Court decisions
have limited affirmative action programs, and voters in California, Michigan, and Washington passed
initiatives banning state-sponsored affirmative action in those states.
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Selected Resources

Print Resources

Kristoff, Nicholas D., and Sheryl WuDunn. Half the Sky: Turning Oppression into Opportunity for
Women Worldwide (New York: Alfred Knopf, 2009). Written by two Pulitzer Prize—winning journalists,
this book demonstrates that the key to solving global poverty is to improve the lives of women around
the globe. The book profiles women throughout Asia and Africa who have not only coped with
unimaginable forms of brutal discrimination, but also created opportunities for survival for themselves
and other women.

Liptak, Adam. To Have and To Hold: The Supreme Court and the Battle for Same-Sex Marriage (Kindle
Single, 2013). Liptak, a Supreme Court reporter for The New York Times, puts the historic Windsor
decision in social and political context.

Moore, Wes. The Other Wes Moore: One Name, Two Fates (New York: Random House, 2010). This
memoir tells the story of two boys, both named Wes Moore, who grew up in Baltimore, Maryland,
within a few blocks of one another; one became a Rhodes Scholar and one is serving a life sentence in
the Jessup Correctional Institution.

Morin, Jose Luis. Latino/a Rights and Justice in the United States: Perspectives and Approaches
(Durham, NC: Carolina Academic Press, 2009). This book offers a thorough overview of the history and
modern incarnation of Latino/a civil rights and experiences within the U.S. justice system. Case studies
and a focus on taking action complement the legal analysis.

Phillips, Steve. Brown Is the New White: How the Demographic Revolution Has Created a New American
Majority (New York: The New Press, 2016). An examination of the role changing demographics play in
building electoral coalitions in American politics.

Media Resources

Borderland—A National Public Radio (NPR) series exploring the 2,248-mile border between the United
States and Mexico and the lives and stories of the people who cross.

Chisholm ’72: Unbought and Unbossed—A documentary about the career of Congresswoman Shirley
Chisholm, the first black woman to run for president of the United States. Includes archival footage and
contemporary interviews.

Eyes on the Prize: America’s Civil Rights Movement 1954-1985—A 14-part American Experience
documentary (first aired on public television) that features both movement leaders and the stories of
average Americans through contemporary interviews and historical footage.

Fight in the Fields: Cesar Chavez and the Farmworkers’ Struggle—A 1997 film documenting the first
successful drive to organize farmworkers in the United States; described as a social history with Chavez
as a central figure, the documentary draws from archival footage, newsreels, and present-day
interviews.

Lioness—A documentary film about a group of female army support soldiers who were a part of the first
program in American history to send women into direct ground combat against insurgents in Iraqg.
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Miss Representation—A documentary exploring how the media’s misrepresentations of women have
led to the underrepresentation of women in positions of power and influence.

Selma—A 2014 film directed by Ava DuVerney depicting the historic events surrounding the fight for
voting rights. The film was nominated for Best Picture at the 87th Academy Awards.

Online Resources

National Immigration Forum—established in 1982, the National Immigration Forum is the leading
immigrant advocacy organization in the country, with a mission to advocate for the value of immigrants
and immigration to the nation: www.immigrationforum.org/

Pew Hispanic Center—founded in 2001, the Pew Hispanic Center is a nonpartisan research organization
that seeks to improve understanding of the U.S. Hispanic population and to chronicle Latinos’ growing
impact on the nation: www.pewhispanic.org/

Reporting Civil Rights—an anthology of the reporters and journalism of the American civil rights
movement hosted by Library of America: www.reportingcivilrights.loa.org/

The Great Divide—a New York Times blog series on inequality in the United States and around the world
and its implications for economics, politics, society, and culture; moderated by Joseph E. Stiglitz, a Nobel
laureate in economics: http://opinionator.blogs.nytimes.com/category/the-great-divide/

Women’s Rights National Historical Park—operated by the National Park Service, the park preserves
the sites associated with the first women’s rights convention in 1848: www.nps.gov/wori/index.htm
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Chapter 6 Introduction

Republican Donald J. Trump greets supporters at a rally in Albany, New York, before the New
York primary. Trump attracted large crowds and preferred this method of speaking to voters
rather than in small groups or in town hall meetings.

Photo/Getty Images

TRUMP

TEXT TRUMP 10 88022
Albany, New York
MAKE AMERICA GREAT AGAINI

~

shannon De Cele/

After reading this chapter you will be able to:

6.1 Define public opinion and identify at least two ways public opinion affects government
actions.

6.2 Evaluate how the political socialization process shapes political attitudes, opinions, and
behavior and explain the impact of demographic characteristics on political behavior.

6.3 Describe three forms of social media and explain how social media can shape political
decisions or events.

6.4 Assess the impact that world opinion of the United States has on the government’s domestic
and foreign policy decisions.

6.5 Identify three factors that might distort public opinion results collected through opinion
polling.
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m Young People Were Required to Serve

Background

What if the United States adopted a policy that required all persons between the ages of 18 and 22
residing in the country to engage in domestic or military service for a period of at least 18 months?
Would this create a stronger bond between young citizens and the nation? How might 18 months of
service socialize new generations to politics and political activity?

Young people typically know less about politics, express less interest in politics, and vote less often
than their elders. But that can change! In 2012, people under 30 made up a larger share of the
electorate than those 65 and older. Thus, young citizens have tremendous potential to shape politics
and policy if they get involved.

Service as Political Socialization

The United States has a long history of citizens rendering service to their communities, including the
Civilian Conservation Corps, the Peace Corps, and Volunteers in Service to America (VISTA). Teach for
America recruits college graduates and trains them to teach in America’s most challenged schools.
During the Clinton administration, AmeriCorps, a large-scale national service program designed to
place young people in service positions in communities across the country, was established. The
Obama administration has significantly expanded both the AmeriCorps and VISTA programs. New
initiatives include STEM AmeriCorps (designed to mobilize professionals in science, technology,
engineering, and mathematics fields to inspire young people to excel) and FEMA Corps (a new 1,600-
member AmeriCorps program solely devoted to disaster response and recovery).

Would young people be willing to serve their country? This chapter reviews the process of becoming
socialized into civic and political life and, as a result, how we develop and express political opinions.
Forces such as the family, schools, faith communities, the media, and peers all shape how we
understand public life. Likewise, direct personal experience with politics is a developmental force.
From national surveys of first-year college students, we know that roughly a third of all students
believe that it is important to keep up with political affairs and that roughly a third report a very good
chance that they will participate in community service or volunteer work while in college. These
individuals are also more likely to remain engaged with their communities after they graduate from
college. Those who oppose national service do so for a variety of reasons, including the disruption to
education and career, as well as the belief that individual liberty would be violated.

Service as Workforce Preparation

Currently 5.6 million young adults between the ages of 16 and 24 are out of school and not working.
By 2020, the United States is projected to experience a shortfall of 5 million workers who have
education and training beyond high school. National service offers a strategy to bridge the gap
between compulsory education and a robust preparation for work in the new economy. According to
a recent report by the Corporation for National and Community Service, service is associated with
greater employment outcomes. Service can increase the likelihood of finding employment by 51
percent among volunteers without a high school diploma. Further, every S1 invested in national
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service returns $4 to society in the form of higher earnings, increased economic output, and savings
to taxpayers due to lower spending on government programs. >*°

Toward a National Policy

What would the nation gain from a service requirement? The U.S. military has been an all-volunteer
force since the repeal of the draft in 1973. Representative Charles B. Rangel, a veteran of the Korean
conflict, argued in a New York Times op-ed essay that the draft should be reinstated to promote the
philosophy of shared sacrifice and enforce a greater appreciation of the consequences of war. At any
given time in the past decade, less than 1 percent of the American population has been on active
military duty, compared with 9 percent of Americans who were in uniform during World War Il. When
President Bill Clinton proposed AmeriCorps, he said, “Citizen service bridges isolated individuals, local
communities, the national community, and ultimately, the community of all people.” AmeriCorps
members serve in communities across the United States for one or two years in return for an
educational stipend. 2°* The nation benefits from a diverse group of committed individuals performing
public work that needs doing. Critics charge that national service amounts to forced voluntarism and
that the compulsory nature undermines the benefits for individuals and communities. Without any
form of compulsory service, about 25 percent of Americans volunteer at least once a year.

For Critical Analysis

1. Do you believe a national service requirement would improve young people’s connection to
politics, to their community, and to the country? Why or why not?

2. Would national service be a good way for young people to gain workforce skills not typically
developed through formal education? How might you directly benefit from a service
experience in ways that you cannot find in your classroom?

3. You have no doubt heard the phrase, “with rights come responsibilities.” What
responsibilities do you have as a resident of your community, of your state, and of the
nation?

In a democracy, the people express their opinions in many different ways. First and foremost, they
express their views in political campaigns and vote for the individuals who will represent their views in
government. Between elections, individuals express their opinions in many ways, ranging from writing
to the editor to calling their senator’s office to responding to a blog. Public opinion is expressed and
conveyed to public officials through polls, which are reported daily in the media. Sometimes public
opinion is expressed through mass demonstrations, rallies, or protests.

In 2003, when President George W. Bush asked Congress to authorize the use of force against Iraq, 72
percent of the public approved. At that time, more than 80 percent of Americans either believed or
considered it possible that Saddam Hussein was building an arsenal of biological and other extremely
dangerous weapons. By 2005, support for the use of troops in Iraq had declined to 39 percent and, by
mid-2007, had fallen to 36 percent. Senator Barack Obama made withdrawal of American troops from

290 Tracy Ross, Shirley Sagawa, and Melissa Boteach, “Utilizing National Service as a 21st Century Workforce Strategy for
Opportunity Youth,” American Progress, March 1, 2016.
https://www.americanprogress.org/issues/labor/report/2016/03/01/132039/utilizing-national-service-as-a-21st-century-workforce-strateqgy-
for-opportunity-youth,

21 William J. Clinton, “The Duties of Democracy,” in E. J. Dionne et al., eds. United We Serve: National Service and the Future of
Citizenship (Washington, DC: Brookings Institution, 2003).
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Iraq a priority of his campaign and claimed that if he had been in the Senate at that time, he would not
have supported the authorization of the use of force. Senator Hillary Clinton, who had voted for the
resolution, no longer supported the Iragi campaign and claimed that she had been misled at the time of
the debate. The approval rating of President Bush, inevitably connected with the unpopular war, fell to
30 percent or less. In the past, public opinion has had a dramatic impact on presidents. In 1968,
President Lyndon B. Johnson did not run for reelection because of the intense and negative public
reaction to the war in Vietnam. In 1974, President Richard Nixon resigned in the wake of a scandal when
it was obvious that public opinion no longer supported him. Although President Obama promised to
make health-care reform a top legislative priority, vacillating public opinion made it difficult to pressure
even members of his own party in Congress to act. His approval ratings heading into the 2012 campaign
were closely tied to the public’s perception of the state of the economy, and particularly the
unemployment rate. The week of the 2012 election, the percentage of Americans who approved of the
job he was doing as president stood at 52 percent (compared with 42 percent who disapproved).
Congressional approval stood at just 18 percent in the same week. Following a number of foreign policy
challenges in Syria and Ukraine, as well as the difficulties with online health insurance enrollment under
the Affordable Care Act, President Obama’s favorability ratings fell below 40 percent. The U.S. Congress
started 2016 with the support of just 16 percent of the public, rebounding from a 40-year low of 9
percent public approval in November 2013. Thus, the extent to which public opinion affects
policymaking is not always clear, and scholars must deal with many uncertainties when analyzing its
impact.

6-1 Defining Public Opinion

6.1 - Define public opinion and identify at least two ways public opinion affects government actions.

Among the many different publics, no single public opinion exists. In a nation of more than 300 million
people, innumerable gradations of opinion on an issue may exist. Thus, we define public opinion as the
aggregate of individual attitudes or beliefs shared by some portion of the adult population.

Public opinion is distributed among several different positions, and the distribution of opinion tells us
how divided the public is on an issue and whether compromise is possible. When a large proportion of
the American public appears to express the same view on an issue, a consensus exists, at least at the
moment the poll was taken. Figure 6-1-1 shows a pattern of opinion that might be called consensual. In
this situation, 61 percent of adults polled by Pew Research Center say U.S. Muslims should not be
subject to additional scrutiny solely because of their religion. Issues on which the public holds widely
differing attitudes result in divisive opinion (see Figure 6-1-2). For the first time since 9/11, Americans
are nearly evenly divided in their assessment of how well the government is doing to reduce the threat
of terrorism, with 46 percent reporting that the government is doing well and 52 percent believing
otherwise. Sometimes, a poll shows a distribution of opinion indicating that most Americans either have
no information about the issue or are not interested enough to formulate a position. This is referred to
as nonopinion (see Figure 6-1-3). In September 2014, a referendum took place on Scottish
independence (the “no” side won with 55 percent of the vote). It appears that most Americans were not
paying attention because when asked whether Scotland should remain in the United Kingdom, 44
percent answered, “don’t know” and those few with an opinion were evenly split. Politicians may




Figure 6-1-1: Consensus Opinion
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believe that the public’s lack of knowledge about an issue gives them more room to maneuver, or they
may be wary of taking any action for fear that opinion will crystallize after a crisis.

Figure 6-1-2: Divisive Opinion

For first time since 9/11, government's job rating on
terrorism turns negative

In generall how well do you think the U5, government is doing
in reducing the threat of terrorism?

L @ Nt too/Not at all well

Very/Fairly well

Source: Pew Research Center Access: http://www.people-
press.orqg/files/2015/12/P1-1.png

Figure 6-1-3: Nonopinion
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Sometimes public officials have a difficult time discerning the public’s opinion on a specific issue from
the public’s expression of general anger or dissatisfaction. The Tea Party protests in 2009 presented just
such a dilemma. Rallies began to express opposition to the TARP (Troubled Asset Relief Program) bailout
bill passed by Congress. Drawing on themes from the Revolutionary War era and the Boston Tea Party in
particular, the protesters often arrived dressed as Patriots and holding handmade placards with anti-tax
slogans. Organizers utilized social networking sites and the Internet to call for Tea Party meetings and
protests in communities large and small. Tea Party supporters demonstrated against health-care reform
and increased government spending. This coalition of disparate groups acting under a single moniker is
not “for” or “against” any single policy or program but is rather an expression of negative opinion
directed at incumbents of both parties. As a result, public officials and candidates had a difficult time
responding. Many political pundits believe that the popularity of Donald J. Trump as a candidate for
president was an extension of the broad dissatisfaction first expressed by Tea Party activists.

If public opinion is important for democracy, are policymakers really responsive to public opinion? A
study by political scientists Benjamin |. Page and Robert Y. Shapiro suggests that the national
government is very responsive to the public’s demands for action. 2 In looking at changes in public
opinion poll results over time, research demonstrates that when the public supports a policy change, the
following occurs: policy changes in a direction consistent with the change in public opinion 43 percent of
the time, policy changes in a direction opposite to the change in opinion 22 percent of the time, and
policy does not change at all 33 percent of the time. When public opinion changes dramatically—say, by
20 percentage points rather than by just 6 or 7 percentage points—government policy is more likely to
follow changing public attitudes.

Public opinion also serves to limit government. Consider the highly controversial issue of abortion. Most
Americans are moderates on this issue; they do not approve of abortion as a means of birth control, but
they do feel that it should be available. Yet, sizable groups express very intense feelings for and against
legalized abortion. Given this distribution of opinion, most officials would rather not try to change policy
to favor either of the extreme positions. To do so would clearly violate the opinion of the majority of
Americans. In this case, public opinion does not make public policy; rather, it restrains officials from
taking truly unpopular actions. In this sense, public opinion plays a vital role in the American system.

292 see the extensive work of Page and Shapiro in Benjamin I. Page and Robert Y. Shapiro, The Rational Public: Fifty Years of
Trends in Americans’ Policy Preferences (Chicago: University of Chicago Press, 1992).
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6-2 How Public Opinion Is Formed: Political Socialization

6.2 - Evaluate how the political socialization process shapes political attitudes, opinions, and behavior
and explain the impact of demographic characteristics on political behavior.

Most Americans are willing to express opinions on political issues when asked. How do people acquire
these opinions and attitudes? Typically, views that are expressed as political opinions are acquired
through the process of political socialization. People acquire their political attitudes, often including
their party identification, through relationships with their families, friends, and coworkers.

Scholars have long believed that the most important early sources of political socialization are found in
the family and the schools. Children learn their parents’ views on politics and on political leaders
through observation and approval seeking. When parents are strong supporters of a political party,
children are very likely to identify with that same party. If parents are alienated from the political system
or totally disinterested in politics, children will tend to hold the same attitudes. Other researchers claim
that political attitudes (not party identification) are influenced much more heavily by genetics than by
parental or environmental socialization. 2°* Perhaps most interestingly, in explaining differences in
people’s tendencies to possess political opinions at all regardless of their ideology, the researchers find
that genetics explains one-third of the differences among people, and shared environment is completely
inconsequential. Thinking about how nature (genetics) might shape political attitudes is a relatively new
area of research, but it complements the nurture approach taken by generations of political socialization
researchers, helping to provide answers to long-standing puzzles.

More sources of information about politics are available to Americans today and especially to young
people. Although their basic outlook on the political system may be formed by genetics and early family
influences, young people are exposed to other sources of information about issues and values through
social media and popular culture. It is not unusual for young adults to hold very different views on
issues. The exposure of younger Americans to many sources of ideas may also underlie their more
progressive views on such issues as immigration and gay rights.

Not only do our parents’ political attitudes and actions affect our opinions, but family also links us to
other factors that affect opinion, such as race, social class, educational environment, and religious
beliefs.

Studies suggest that the influence of parents is due to communication and receptivity. Parents
communicate their feelings and preferences to children constantly. Because children have such a strong

293 john Alford, Carolyn Funk, and John R. Hibbing, “Are Political Orientations Genetically Transmitted?” American Political
Science Review (May 2005) 99 (2): 153-167.
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desire for parental approval, they are very receptive to their parents’
views. Children are less likely to influence their parents, because
parents expect deference from their children. #** In February 2016, Twitter
had 1.3 billion active
registered users and
averaged 500 million

tweets a day.

Other studies show that if children are exposed to political ideas at
school and in the media, they will share these ideas with their parents,
giving parents what some scholars call a “second chance” at political
socialization. Children can also expose their parents to new media, such
as Instagram, Snapchat, and Twitter. 2°* Facebook has become “social
media for adults.” The demographics of Facebook users show a 25 percent decline in use among 13- to
17-year-olds coupled with significant increases in the 55-and-up age group (80 percent increase).?*®

Education as a Source of Political Socialization

From the early days of the republic, schools were perceived to be important transmitters of political
information and attitudes. Children in primary grades learn about their country mostly in patriotic ways.
They learn about pilgrims, the flag, some of the nation’s presidents, and how to celebrate national
holidays. Without much explicit instruction, children easily adopt democratic decision-making tools such
as “taking a vote” and democratic procedures such as “the majority wins.” In the middle grades, children
learn more historical facts and come to understand the structure and functions of government. By high
school, students have a more complex understanding of the political system, may identify with a
political party, and may take positions on issues. Students may gain some experience in political
participation—first, through student elections and activities, and second, through their introduction to
registration and voting while still in school.

The more formal education a person receives, the more likely it is that he or she will be interested in
politics, be confident in his or her ability to understand political issues and be an active participant in the
political process.

Peers and Peer Group Influence

Once a child enters school, the child’s friends become an important influence on behavior and attitudes.
Friendships and associations in peer groups affect political attitudes. We must, however, separate the
effects of peer group pressure on opinions and attitudes in general from the effects of peer group
pressure on political opinions. For the most part, associations among peers are nonpolitical. Political
attitudes are more likely to be shaped by peer groups when peer groups are involved directly in political
activities. If you join an interest group based on your passion for the environment, you are more likely to
be influenced by your organizational peers than you are by classmates.

294 Barbara A. Bardes and Robert W. Oldendick, Public Opinion: Measuring the American Mind, 3rd ed. (Belmont, CA:
Wadsworth Publishing, 2006), p. 73.

255 For a pioneering study in this area, see Michael McDevitt and Steven H. Chaffee, “Second Chance Political Socialization:
‘Trickle-up’ Effects of Children on Parents,” in Thomas J. Johnson et al., eds., Engaging the Public: How Government and the
Media Can Reinvigorate American Democracy (Lanham, MD: Rowman & Littlefield, 1998), pp. 57-66.

2% james Brumley, “Facebook Users Are Getting Older ... And That’s a Good Thing.” Investor Place, February 4, 2014.
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LGNNI LR T4l 8 First Lady Michelle Obama—Let’s Move!

The First Lady of the United States does not have a formal constitutional role within government, but
she is a very powerful force in shaping public opinion and social norms. The title was first used when
Dolley Madison was eulogized as “America’s First lady.” Historically, First Ladies have served as the
official hostess in the White House and played a supportive role both socially and politically. Today’s
presidential spouse is much more likely to play a public role of her own design. Michelle Obama
graduated from Princeton and earned her law degree at Harvard. Her resume includes practicing law
and working with the city of Chicago in launching the youth mentorship program, Public Allies. In the
years prior to Barack Obama’s election as president in 2008, she served as vice president of
community and external affairs for the University of Chicago Hospitals.

The Obamas raised their two daughters, Malia and Sasha, in the White House. They are also the first
African American First Family to occupy the White House. The choices made as individuals and as a
family are carefully scrutinized by the public. In many ways, the First Family is integral to opinion
formation and political socialization. Michelle Obama adopted a public agenda related to promoting
healthy habits and the well-being of children. Soon after the Obamas moved into the White House,
she planted a vegetable garden on the South Lawn with more than 55 varieties of fruits and
vegetables. The produce was used in preparing meals in the White House and a portion was donated
to a local soup kitchen.

First Lady Michelle Obama launched the project, Let’s Move!, aimed at ending the epidemic of
childhood obesity through healthier eating and increased physical activity. Nearly one in three
children today is overweight or obese; the numbers are even higher in African American and Hispanic
communities, where nearly 40 percent of kids are overweight. Children who are overweight or obese
at ages 3 to 5 years old are five times as likely to be overweight or obese as adults. Let’s Move! is a
comprehensive public health campaign designed to educate people about the causes and
consequences of childhood obesity and help everyone make better choices. Nutritional education is
combined with practical strategies such as “Supermarket 101,” which urges parents to fill the cart
with ingredients for healthy meals rather than snack foods. “Chefs Move to Schools” is run through
the Department of Agriculture and encourages chefs to adopt a local school. Schools across the
country have planted gardens and brought kids into the planning and preparation of healthier school
lunches.

Let’s Move! urges kids to get at least one hour of physical exercise a day. Let’s Move! and NFL’s Play
60 program have partnered to promote youth fitness programs of all kinds. Let’s Move! involves local
governments and nonprofits, school districts, and celebrities. A robust social media campaign invites
Americans to contribute to the Let’s Move! blog, post to Facebook, and submit YouTube videos.
#Letsmove, the Let’s Move! Twitter feed offers advice on eating healthy and featured posts by the
First Lady encouraging youth to think about the right nutrition and amount of physical activity needed
to stay healthy. In 2016, the Department of the Interior announced Let’s Move! Outside, an extension
of the Let’s Move! campaign aimed at encouraging kids nationwide to be more involved in outdoor
activities. As First Lady, Michelle Obama held the nation’s attention for eight years and she chose to
focus it on improving children’s health. The Centers for Disease Control (CDC) reported that the
obesity rate for low-income preschool-age children declined between 2008 and 2012 in 19 of 43
states and territories measured and declined overall by 43 percent. The news announcement from
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TWITTER FEED

the CDC included a remark from Mrs. Obama: “I am thrilled at the progress we’ve made over the last
few years in obesity rates among our youngest Americans.” %%’

r

For Critical Analysis

1. The role of First Lady is not an elected position, nor is it a paying job. Why then is the First
Lady so influential in setting a policy agenda like the one described here? What contributes to
the First Lady’s power in doing so? Will the power of the role expand or diminish when the
presidential spouse is male?

2. InJanuary 2017, Melania Trump became the First Lady and moved into the White House. In a
speech prior to the election she signaled that her agenda would include a campaign against
cyber-bullying and that she would be an advocate for women and children. Should the
president’s spouse be expected to enter public life with an agenda of her or his own? Are
there any issues that a presidential spouse should avoid? Why or why not?

R rer g —
Ir of turnips being planted in the Kitcher
Stey Curry30 brings back

w0 ssn WE- ABEZVA

Twitter/The First Lady

Opinion Leaders’ Influence

We are all influenced by friends at school, family members and other relatives, and teachers. In a sense,
these people are opinion leaders, but on an informal level; their influence on our political views is not
necessarily intentional or deliberate. When President Obama announced a change in his position on gay
marriage, a similar positive change in public opinion among African Americans was detected by
pollsters. We are also influenced by formal opinion leaders, such as presidents, lobbyists,
congresspersons, media figures, and religious leaders, who have as part of their jobs the task of shaping

297 Sgbrina Tavernise, “Obesity Rate for Young Children Plummets 43% in a Decade,” The New York Times, February 25, 2014.
http://www.nytimes.com/2014/02/26/health/obesity-rate-for-young-children-plummets-43-in-a-decade.html|
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people’s views. Nicholas Kristof, a prominent New Image 6-2-1: As First Lady, as a U.S. senator, and as secretary

York Times reporter and author, has characterized of state, Hl/lary'Rodham Clmtc?n urged nat/qns to invest in girls
and women. Prior to her candidacy for president, she worked

empowerment of women and girls as the twenty- 5, behalf of global human rights through “No Ceilings: The Full
first century’s moral imperative. 2 When she Participation Project,” an initiative of the Clinton Foundation.

was Secretary of State, Hillary Clinton rarely
missed an opportunity to urge nations, including
the United States, to invest resources to
empower women and girls: “[W]ithout providing
more rights and responsibilities for women,
many of the goals we claim to pursue in our
foreign policy are either unachievable or much
harder to achieve.... Democracy means nothing if
half the people can’t vote, or if their vote doesn’t
count, or if their literacy rate is so low that the
exercise of their vote is in question. Which is why
when | travel, | do events with women, | talk about women’s rights, | meet with women activists, | raise
women’s concerns with the leaders I’'m talking to.” 2*° She continues to work for the global human rights
of women and girls through the “No Ceilings: The Full Participation Project,” the newest initiative of the
Clinton Foundation. The project focuses on advancing women’s full participation in the economy,
leadership, and the use of technology. As a candidate for president in 2016, Clinton made frequent
references to the importance of her candidacy as a role model of achievement for girls and young
women. Politicians acting as opinion leaders hope to define the political agenda in such a way that
discussions about policy options will take place on their terms.

ST LLROIE: LI LN \World Opinion of the United States

6.4 - Assess the impact that world opinion of the United States has on the government’s domestic
and foreign policy decisions.

In the immediate aftermath of the September 11, 2001, terrorist attacks, most of the world expressed
sympathy toward the United States. Few nations objected to the subsequent American invasion of
Afghanistan in 2001 to oust the Taliban government or to the Bush administration’s vow to hunt
down the terrorists responsible for the attacks. When the United States announced plans to invade
Irag in 2003, however, world opinion was not supportive. By 2006, world opinion had become
decidedly anti-American, as the United States’ ongoing “war on terrorism” continued to offend other
nations. There was a brief resurgence attributed to the “Obama Effect” in 2010, but that has largely
disappeared. As the United States concludes two increasingly unpopular wars and launches the fight
against ISIS terrorists, what is the world’s opinion of the United States?

America’s Overall Image around the World Remains Positive

The Pew Global Attitudes Project regularly monitors public opinion toward the United States in more
than 40 nations. Across the nations surveyed, a median of 69 percent hold a favorable view of the
United States, whereas just 24 percent express an unfavorable view. The United States receives

298 Nicholas Kristof and Sheryl WuDunn, “The Women’s Crusade,” New York Times Magazine, August 17, 2009.
299 Mark Landler, “A New Gender Agenda,” The New York Times, August 18, 2009.
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largely positive reviews among many of its key North Atlantic Treaty Organization (NATO) allies.
About two-thirds of Canadians have a favorable opinion, as do large majorities in Italy, Poland,
France, the United Kingdom, and Spain. In Germany, the attitude is more guarded, with just 50
percent of the population willing to give the United States a positive rating. This is down from 2011,
when over 62 percent of Germans viewed the United States positively. In the Middle East, the view is
more negative overall with the exception of Israel. Israeli Jews are overwhelmingly positive (87
percent favorable) with less confidence expressed by Israeli Arabs (48 percent). Elsewhere in the
region, America’s image is largely negative (e.g., in Jordan, Palestine and the Palestinian-occupied
territories, Turkey, and Lebanon).

Arab and Muslim Opinion toward America and Its Ideals

Among the majority of Middle Eastern states, approval of the United States is especially low among
Muslims. This is true in such states as Egypt, Jordan, Pakistan, and Malaysia. However, divisions exist
even among Muslims based on religious views. Sunni Muslims in Lebanon are much more favorably
inclined toward the United States than are their Shia countrymen and women. Many Muslim nations
and their peoples were opposed to the U.S. action in Iraq and continued aggressive stance toward
Iran. Although those nations may not support the current regimes, they are more worried that the
United States has destabilized the region, and they continue to see the United States as too
supportive of the state of Israel. It is worth noting, however, that most Muslim states in Africa have
favorable opinions of the United States. 3%

Many Arabs and Muslims resent U.S. interventionism in the Middle East. They do not, however, reject
all aspects of the United States or its ideals. The majority of Muslims do not support religious
extremism or terrorism in their own nations. Nor are Arabs and Muslims dismissive of democracy.
There has also been broad support for democracy in the Middle East. Many individuals believe that
democracy is a real possibility in their own country. However, many are still suspicious of American
motives in the region.

Support for United States Against ISIS

There is extensive support for the U.S. military campaign against ISIS. A median of 62 percent across
the 40 nations polled say they support American military efforts against the terrorist militant group in
Irag and Syria, whereas a median of just 24 percent is opposed. This includes support within the
Middle East. More than 75 percent of people in Jordan and Lebanon, both of which share a border
with Syria, support American military actions.

Young People View United States Most Positively

In many of the nations surveyed by the Global Attitudes Project, people under age 30 are especially
likely to have a positive view of America. For example, 59 percent of 18- to 29-year-olds in China have
a positive opinion about the United States compared with just 29 percent of those ages 50 and older.
Similarly, large age gaps are found in Vietnam, Brazil, Mexico, Poland, Ukraine, and Venezuela. People
with a college education hold more favorable views toward America than those without a college
degree—a double-digit gap in China, Russia, Pakistan, Venezuela, and Tunisia.

300 The pew Global Attitudes Project, 2015 Survey, www.pewglobal.org
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Image 6-2-2: President Obama walks with Jordanian Minister of Foreign Affairs
Nasser Judeh through an honor cordon upon his arrival on Air Force One at Queen
Alia International Airport in Amman, Jordan.

For Critical Analysis

1. Should the U.S. government keep world opinion in mind when making decisions? Why or why
not?

2. Some polls have shown that younger Muslims and Arabs have a more positive opinion about
the United States. Why might that be the case?

3. World opinion of the United States turned more negative following the U.S. invasion of Iraq
and Afghanistan but seems to be more positive as the United States turns its attention to ISIS.
What might account for the differences in perception? Is the world more likely to support the
United States when it builds coalitions or behaves unilaterally?

Political Change and Political Socialization

The political system is relatively stable in the United States. But what influences might the upheavals
and revolutions around the world in recent years have on the political socialization of young people
experiencing and witnessing those dramatic changes? 3°* How will people who have learned to live
under an oppressive regime such as that of Muammar Gaddafi in Libya develop and learn to live in a
new regime? The 2014 presidential and provincial council elections in Afghanistan represented only the
second time in the nation’s history that power has changed hands through popular election. “On behalf
of the American people, | congratulate the millions of Afghans who enthusiastically participated in
today’s historic elections, which promise to usher in the first democratic transfer of power in
Afghanistan’s history and which represent another important milestone in Afghans taking full
responsibility for their country,” President Obama declared. 3°2 The Syrian civil war has presented the

301 virginia Sapiro, “Not Your Parents’ Political Socialization: Introduction for a New Generation,” Annual Review of Political
Science (2004) 7: 1-23.

302 “Obama Hails Afghan Election as Milestone Toward Democracy,” FOXNews, April 5, 2014.
http://www.foxnews.com/politics/2014/04/05/obama-hails-afghan-elections-as-milestone-toward-democracy,
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world with a tremendous humanitarian challenge. An estimated 4.7 million Syrian refugees have fled to
neighboring countries (e.g., Lebanon, Jordan, and Irag) and another 1 million have applied for asylum in
Europe. Within Syria, 6.6 million people remain displaced from their homes and communities by
violence. Americans are sometimes puzzled by the slow pace of democratization once a dictator has
been removed but try to imagine the difficulty of building civil society and creating new day-to-day
political norms and practices when politics has always meant capriciousness and brutality. New regimes
must help people establish important political dispositions such as trust and political efficacy (the belief
that your engagement will yield results)—a difficult task when the agents of socialization (education,
media, religion) are associated with the old regime. The United Nations Children’s Fund estimates that
some Syrian children have missed out on as much as two years of education

6.3 - Describe three forms of social media and explain how social media can shape political decisions
or events.

Clearly, the media—newspapers, television, radio, and the Internet—
strongly influence public opinion. The media inform the public about the
issues and events of our times and thus have an agenda-setting effect.
To borrow from Bernard Cohen’s classic statement about the media and
public opinion, the media may not be successful in telling people what
to think, but they are “stunningly successful in telling their audience
what to think about.” 3% During the primary season, the cable news and
late-night comedians provided Republican primary candidate Donald J.
Trump with unprecedented media attention. Mr. Trump was the subject
of late-night jokes three times more than any other candidate. Between the start of his campaign for the
Republican nomination (June 16, 2015) and March 2016, Donald Trump earned $1.9 billion in media
coverage. Earned media is defined as news and commentary about his campaign on television, in
newspapers and magazines, and on social media. Trump’s earned media is more than twice that of
Clinton’s and more than that of his 14 Republican rivals combined. 3%

The average American
spends 5.11 hours a day
watching television; that
adds up to 9 years over a
lifetime

The media also provide a political forum for leaders and the public. Candidates for office use news
reporting to sustain interest in their campaigns, and officeholders use the media to gain support for
policies or to present an image of leadership. Presidential trips abroad are an outstanding way for the
chief executive to get positive and exciting news coverage that makes the president look “presidential.”
The media also offer ways for citizens to participate in public debate, be it through letters to the editor,
televised editorials, or social media. Americans may cherish the idea of an unbiased press, but in the
early years of the nation’s history, the number of politically sponsored newspapers was significant. The
sole reason for the existence of such periodicals was to further the interests of the politicians who paid
for their publication. As chief executive of our government during this period, George Washington has
been called a “firm believer” in managed news. Although acknowledging that the public had a right to

303 Bernard C. Cohen, The Press and Foreign Policy (Princeton, NJ: Princeton University Press, 1963), p. 81.
304 nicholas Confessore and Karen Yourish, “Measuring Donald Trump’s Mammoth Advantage in Free Media,” The New York
Times, March 15, 2016. http://nyti.ms/22irSte
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be informed, he believed that some matters should be kept secret and that news that might damage the
image of the United States should be censored (not published). China recently announced that it will
train and certify “online public opinion management specialists.” These specialists, China argues, will be
better equipped to meet the challenges of controlling information amid “mass incidents.” 3% The
Chinese government issued new rules requiring Internet users to provide their real names to service
providers while assigning Internet companies greater responsibility for deleting forbidden postings and
reporting them to the authorities.

Today, many contend that the media’s influence on public opinion has grown to equal that of the family.
In her analysis of the role played by the media in American politics, media scholar Doris A. Graber points
out that high school students, when asked where they obtain the information on which they base their
attitudes, mention the mass media far more than they mention their families, friends, and teachers. 3%
Social media platforms give competing candidates and voters immediate access to candidate messaging.
Candidates know that each social network attracts a slightly different demographic of potential voters.
For example, Instagram has become the most important and most used social network for U.S. teens; 32
percent cite it as their most important social network. For young people between the ages of 18 and 24,
Snapchat leads, followed by Vine and Tumblr. 37 The challenge for political parties and candidates is to
harness the energy of social media to engage young people in politics. In a recent Pew Research study,
about 35 percent of young people (18 to 24) named a social networking site as their most helpful source
for learning about the 2016 presidential election. Overall, based on the Pew study, cable news is the
most prevalent source of news about the presidential election. 3%

Of registered voters who own a cell phone, roughly half used a smart device as a tool for political
participation on social networking sites and as a way to fact-check campaign statements in real time.
Over 70 percent of Americans have a broadband connection at home, providing high-speed access to
the Internet. In 2000, even though about half of all adults reported being online at home, only 3 percent
of American households had broadband access. 3% Eighty percent of adults have either broadband
access at home or a smartphone today. 31° These trends, combined with the increasing popularity of
cable satires such as The Daily Show, talk radio, blogs, social networking sites, and the Internet as
information sources, may significantly alter the nature of the media’s influence on public opinion. A
significant difference between this form of media influence and that of the past is that today people are
actively creating content through social media rather than simply consuming information produced by
others.

305 Jjonathan Kaiman, “China to Train Leaders to Manage Online Public Opinion.” The Guardian, March 10, 2014.
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Older Americans tend to be somewhat more conservative than younger Americans, particularly on social
issues and, to some extent, on economic issues. This is known as the life cycle effect. People change as
they grow older as a result of age-specific experiences like employment, marriage, children, and other
responsibilities. Likewise, as new generations of citizens are socialized within a particular social,
economic, and political context, individual members’ more specific opinions and actions are affected. In
other words, political events and environmental conditions have the power to shape the political
attitudes of an entire generation. Perhaps you recall what you were doing and where you were on the
night the country elected the first African American president or the December 2015 ISIS terrorist
attacks in Paris. Although you and your parents witnessed these events, the ways that they have
influenced your attitudes about increased airport security measures or progress on civil rights might
differ. When events produce such a long-lasting result, we refer to it as a generational effect (or cohort
effect). 31

Voters who grew up in the 1930s during the Great Depression were likely to form lifelong attachments
to the Democratic Party, the party of Franklin D. Roosevelt. In the 1960s and 1970s, the war in Vietham
and the Watergate scandal and subsequent presidential cover-up fostered widespread cynicism toward
government. Evidence indicates that the years of economic prosperity under President Reagan during
the 1980s led many young people to identify with the Republican Party. More recently, the increase in
non—party-affiliated Independents may mean that although young people heavily supported Democrat
Barack Obama over Republican John McCain in the 2008 election, Democrats should not count on a
lifelong attachment. After a strong showing in the 2008 presidential contest, young voters were largely
absent in the 2010 midterm elections, with those under 30 indicating less interest (31 percent compared
with 53 percent) and little likelihood of voting (45 percent compared with 76 percent) compared with
those over 30 years of age. 3!

Young people returned to the polls in the 2012 election, however, in numbers nearly identical to 2008.
The majority of votes went to President Obama, although he pulled a lower share of the youth vote in
2012 than in 2008 (60 percent compared with 68 percent). Researchers characterize this as the “new
normal” and expect the positive turnout trend to continue in future elections as young people begin to
identify voting as an expression of power. In the 2016 presidential primaries, young people
overwhelmingly supported Democrat Bernie Sanders. A data snapshot of young voters in April 2016
(midway through the primaries) found that Bernie Sanders had captured 1.5 million votes from people
under 30, well ahead of Hillary Clinton and Donald J. Trump (1.2 million combined). 313 Pundits labeled
these young voters the “gloom and doom” generation: “They grew up in the recession, watched their
parents struggle and became anxious about their futures. They are graduating from college with huge
debts and gnawing uncertainty about landing jobs and affording homes. They have little faith in

311 Cliff Zukin, Scott Keeter, Molly Andolina, Krista Jenkins, and Michael X. Delli Carpini, A New Engagement? Political
Participation, Civic Life, and the Changing American Citizen (New York: Oxford University Press, 2006).

312 | agging Youth Enthusiasm Could Hurt Democrats in 2010,” Pew Research Center for the People and the Press, October 7,
2010.

313 Center for Information and Research on Civic Learning and Engagement (CIRCLE), “Estimated Total Youth Votes in Primaries
and Caucuses, by Candidate.” http://civicyouth.org/total-youth-votes-in-2016-primaries-and-caucuses/
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government and other institutions they thought they could depend on.” 3!* Young voters supported
Hillary Clinton over Donald Trump by 55 percent to 37 percent, but 8 percent selected a third-party
option or voted only in the down-ballot races.

6-3 Political Preferences and Voting Behavior

Various socioeconomic and demographic factors appear to influence political preferences. These factors
include education, income and socioeconomic status, religion, race, gender, geographic region, and
similar traits. People who share the same religion, occupation, or any other demographic trait are likely
to influence one another and may also have common political concerns that follow from the common
characteristic. Other factors, such as party identification, perception of the candidates, and issue
preferences, are closely connected to the electoral process.

Demographic influences reflect the individual’s personal background and place in society. Some factors
have to do with the family into which a person was born, race and (for most people) religion. Others
may be the result of choices made throughout an individual’s life: place of residence, educational
achievement, and occupation.

Many of these factors are interrelated. People who have more education are likely to have higher
incomes and to hold professional jobs. Similarly, children born into wealthier families are far more likely
to complete college than children from poor families. Many other interrelationships are not so
immediately obvious; many people might not know that 88 percent of African Americans report that
religion is very important in their lives, compared with only 57 percent of whites. 3*°

314 john Wagner, “Why Millennials Love Bernie Sanders, and Why That May Not Be Enough,” Washington Post, October 27,

2015. https://www.washingtonpost.com/politics/in-bernie-sanders-anxious-millennials-find-a-candidate-who-speaks-to-
them/2015/10/27/923d0b74-66¢cc-11e5-9223-70cb36460919 story.html

315 “A | ook at Americans and Religion Today,” The Gallup Poll, March 23, 2004.
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TGN N How Did the Polls Get it Wrong?

The results of the 2016 presidential election surprised nearly everyone, since polls consistently
predicted that Hillary Clinton would defeat Donald Trump. Forecasters placed the odds of her winning
between 70 and 99 percent. Polls dramatically underestimated Trump’s support among voters. What
happened?

One likely explanation is nonresponse bias—when certain kinds of people systematically do not
respond to surveys despite pollster’s best efforts to reach all parts of the electorate. Less educated
voters are typically one of these groups. Combined with the anger and hostility toward “the
establishment,” including media polling, Trump supporters in general may have refused to respond to
polls.

Another hypothesis has to do with socially acceptable response bias. Donald Trump was a highly

controversial candidate who seemed to delight in defying conventional political rules by insulting
gold-star families, women, Muslims, Hispanics, and people with disabilities. Some voters may not
have wanted anyone to know that they intended to vote for Trump.

Finally, it may be that pollsters themselves had a bias when it came to identifying likely voters.
Forecasting elections involves knowing who has reliably voted in the past, but also getting right the
new first-time voters. Rust-belt voters in Michigan and Wisconsin turned out in numbers much higher
than expected while a surge of new Hispanic voters in several states failed to materialize. The
American Association for Public Opinion Research has convened an ad hoc committee to study this
election.

For Critical Analysis
1. Polling is often viewed as predicting the horse race, but polling also gives voice to the public
in ways that elections cannot. What might pollsters do in future elections to encourage
people to participate in surveys?
2. Will the failure of polls to accurately predict the outcome of the election make it more or less
likely that people will trust survey results in the future?

Education

In the past, having a college education was associated with\ voting for Republicans. In recent years,
however, this correlation has become weaker. In particular, individuals with a postgraduate education
(professors, doctors, lawyers, other managers) have become increasingly Democratic. Also, a higher
percentage of voters with only a high school education, who were likely to be blue-collar workers, voted
Republican in 2000 and 2004, compared with the pattern in many previous elections, in which that
group of voters tended to favor Democrats. During the 2016 primaries, Republican Donald J. Trump
attracted a majority of his support from white males without a college degree making less than $50,000
a year. Trump attracted 67 percent of the white, non-college educated vote in the general election.
Secretary Clinton fared best among those with a college degree and those with post-graduate
education. By contrast, voters with a college degree slightly favored Republican Mitt Romney over
President Obama (51 percent to 47 percent) in 2012. People with a high school education or less and
those with post-graduate or professional degrees favored Obama by much larger margins.
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The Influence of Economic Status

Family income is a strong predictor of economic liberalism or conservatism. Those with low incomes
tend to favor government action to benefit the poor or to promote economic equality. Historically,
voters in union households have voted for the Democratic candidate. Those with high incomes tend to
oppose government intervention in the economy or support it only when it benefits business. On
economic issues, therefore, the traditional economic spectrum described in Chapter 1 is a useful tool.
The rich trend toward the right; the poor trend toward the left.

There are no hard-and-fast rules, however. Some very poor individuals are devoted Republicans, just as
some extremely wealthy people support the Democratic Party. Indeed, research indicates that a
realignment is occurring among those of higher economic status: professionals now tend to vote
Democratic, whereas small-business owners, managers, and corporate executives tend to vote
Republican. 316

The combination of the prolonged economic recession and involvement in multiple conflicts overseas
has reshaped the political typology, according to research by the Pew Research Center. 37 The public’s
political mood is “fractious” and more unpredictable. Pew’s typology divides Republicans into “Staunch
Republicans” who are conservative on both economic and social issues and “Main Street Republicans” —
also conservative, but less so. On the left, Pew identifies “Solid Liberals,” predominantly white, who are
diametrically opposed to Staunch Republicans on nearly every issue. “New Coalition Democrats” are
made up of nearly equal numbers of whites, African Americans, and Hispanics, and “Hard-Pressed
Democrats” are highly religious and more socially conservative than Solid Liberals. In the center of the
new political typology are the Independents, divided into three categories with little to no overlap:
Libertarians, Post-Moderns, and Disaffecteds. The first two are largely white, well educated, and
affluent. Those in the Disaffected group are financially stressed and cynical about politics. Groups on the
right side of the spectrum prefer elected officials who stick to their positions rather than those who
compromise, whereas Solid Liberals overwhelmingly prefer officials who compromise. In short, the
political landscape is dynamic and makes establishing electoral coalitions based on partisanship and
economic status nearly impossible today.

The 2012 campaign themes emphasized the struggling economy and job creation. Republicans believed
they could win votes from Independents who had been negatively affected by the long recession. Even
though 45 percent of voters labeled the state of the national economy as “not so good” in exit polls,
President Obama won 55 percent of those votes. The president did even better among the 39 percent of
the electorate who believed the economy was getting better (88 percent compared to 9 percent for
Governor Romney). Although the economy was important to voters, their ultimate decision was based
on a far more complex array of issues and factors.

By 2016, voters in both parties remained interested in the economy and jobs, as well as terrorism and
national security. Republican candidates focused more on immigration concerns, the federal budget
deficit, and the size and efficiency of government. Democrats were specifically interested in the

316 Thomas B. Edsall, “Voters Thinking Less with Their Wallets,” International Herald Tribune, March 27, 2001, p. 3.
317 Andrew Kohut, “Beyond Red vs. Blue Political Typology,” Pew Research Center for the People and the Press, May 4, 2011.
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distribution of income and wealth in the United States and on the quality of education. Neither party
focused voter attention on climate change and, unlike previous elections, social issues like gay marriage
and abortion were not central to debates in either party.

Religious Influence: Denomination

Scholars have examined the impact of religion on political attitudes by dividing the population into such
categories as Protestant, Catholic, and Jewish. In recent decades, however, such a breakdown has
become less valuable as a means of predicting someone’s political preferences. It is true that in the past
Jewish voters were notably more liberal than members of other groups on both economic and cultural
issues, and they continue to be more liberal today. Persons reporting no religion are likely to be liberal
on social issues but have mixed economic views. Northern Protestants and Catholics do not differ that
greatly from each other, and neither do Southern Protestants and Catholics. This represents something
of a change—in the late 1800s and early 1900s, Northern Protestants were distinctly more likely to vote
Republican, and Northern Catholics were more likely to vote Democratic. 3'® Between 2004 and 2008,
nearly all religious groups moved toward the Democratic candidate Barack Obama, with the largest
shifts occurring among Catholics (+7 percentage points) and those unaffiliated with any religion (+8
percentage points). 3 Support among Catholics remained strong even in the face of controversy over
contraception coverage and insurer mandates for coverage. By 2016, Catholics and Protestants returned
to the Republican Party and supported Donald Trump. Hillary Clinton enjoyed support from Jewish and
Muslim voters and those who do not identify a religion.

Religious Influence: Religiosity and Evangelicals

Nevertheless, two factors do turn out to be major predictors of political attitudes among members of
the various Christian denominations. One is the degree of religiosity, or intensity in practice of beliefs,
and the other is whether the person holds fundamentalist or evangelical views. A high degree of
religiosity is usually manifested by frequent attendance at church services.

Voters who are more devout, regardless of their church affiliation, tend to vote Republican. In 2008,
people who regularly attended church, regardless of denomination, were more likely to support John
McCain than Barack Obama (55 percent to 43 percent) compared with those who attended church less
often (57 percent voted for Obama, whereas 42 percent voted for McCain). The exception to this trend
is that African Americans of all religious backgrounds have been and continue to be strongly supportive
of Democrats.

Another distinctive group of voters likely to be very religious are those Americans who hold
fundamentalist beliefs or consider themselves part of an evangelical group. They are usually members of
a Protestant church, which may be part of a mainstream denomination or of an independent
congregation. As voters, these Christians tend to be cultural conservatives but not necessarily economic
conservatives. Donald Trump received 81 percent of the white evangelical vote, a share larger than
Bush, McCain, or Romney received in previous elections even though questions about Mr. Trump’s
character were pervasive throughout the campaign.

318 John C. Green, The Faith Factor: How Religion Influences American Elections (New York: Praeger, 2007).
313 “How the Faithful Voted,” The Pew Forum on Religion and Public Life, November 5, 2008.
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The Influence of Race and Ethnicity

Although African Americans are, on average, somewhat conservative on certain cultural issues such as
same-sex marriage and abortion, they tend to be more liberal than whites on social welfare matters,
civil liberties, and even foreign policy. African Americans voted principally for Republicans (the party of
Lincoln) until Democrat Franklin Roosevelt’s New Deal in the 1930s. Since then, they have strongly
supported the Democratic Party. Indeed, Democratic presidential candidates have received, on average,
more than 80 percent of the African American vote since 1956. President Obama won 93 percent of the
African American vote in 2012, but Hillary Clinton won a smaller share (88 percent) in 2016. Latinos also
favor the Democrats. Most Asian American groups lean toward the Democrats, although often by
narrow margins. Muslim American immigrants and their descendants are an interesting category.27 In
2000, a majority of Muslim Americans of Middle Eastern ancestry voted for Republican George W. Bush
because they shared his cultural conservatism. In the 2004 and 2008 election campaigns, however, the
civil liberties issue propelled many of these voters toward the Democrats.28 In 2012, the emergence of
the Latino vote was the big story. Making up 10 percent of the national electorate, Latino voters
overwhelmingly supported Barack Obama (71 percent). Given Donald Trump’s divisive rhetoric on illegal
immigrants from Mexico, his call for increased deportations, and his promise to build a wall between
Mexico and the United States, pundits expected Clinton to receive an overwhelming share of Latino
votes. However, her support was less than Obama’s in 2012 at 65 percent. Within the Latino electorate,
Millennial voters make up the greatest share of eligible voters (44 percent). Between 2012 and 2016,
about 3.2 million young Latinos born in the United States will turn 18 and become eligible to vote,
according to the Pew Research Center. The second-largest source of growth for the Hispanic electorate
is adult Hispanic immigrants who decided to become naturalized U.S. citizens

The Gender Gap

Until the 1980s, there was little evidence that men’s and women’s political attitudes were very different.
Following the election of Ronald Reagan in 1980, however, scholars began to detect a gender gap. The
gender gap has reappeared in subsequent presidential elections, with women being more likely than
men to support the Democratic candidate (see Figure 6-3-1). In 2014, according to the exit polls, men
favored Republicans by a 16-point margin (57 percent voted Republican, 41 percent for Democrats),
whereas women voted for Democrats by a 4-point margin (51 percent to 47 percent). The first woman
presidential candidate attracted only 54 percent of women’s votes, with 42 percent of women voting for
Mr. Trump. Among men, Clinton earned 41 percent to Trump’s 53 percent making gender gap in 2016
only 12 points. Pundits had predicted a much larger gap given Trump’s misogynist statements and the
release of a tape on which Trump can be heard boasting about groping women.
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Figure 6-3-1: Gender Gap in Presidential Elections, 1980-2016
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The gender gap is defined as the difference in the proportions of women and men voting for the
winning candidate. In 2016, the size of the gender gap was expected to be historic, but in reality,
it was a fairly typical 12 points.

Women also appear to hold different attitudes from their male counterparts on a range of issues other
than presidential preferences. They are much more likely than men to oppose capital punishment and
the use of force abroad. Studies also have shown that women are more concerned about risks to the
environment, are more supportive of social welfare, and are more amenable to extending civil rights to
gays and lesbians than are men. The contemporary gender gap ranges from about 7 to 12 percent.
Obama won about the same proportion of women voters in 2012 as he did in 2008 (55 percent versus
54 percent), but Governor Romney fared much better among men in 2012 (52 percent) than did Senator
McCain in 2008 (48 percent). Because more women are registered to vote and more women vote than
men, as a result of the gender gap, female voters can reasonably claim to have delivered victories in
many electoral contests. Women did not deliver the 2016 contest for Hillary Clinton as many had
predicted.

Reasons for the Gender Gap

What is the cause of the gender gap? A number of explanations have
been offered, including the increase in the number of working women,
feminism, women’s concerns over abortion rights and other social
issues, and the changing political attitudes of men. Researchers Lena
Edlund and Rohini Pande of Columbia University, however, have
identified another factor leading to the gender gap—the disparate
economic impact on men and women of not being married. In the last
three decades, men and women have tended to marry later in life or
stay single even after having children. The divorce rate has also risen
dramatically. Edlund and Pande argue that, particularly for those in the
middle class, this decline in marriage has tended to make men richer and women relatively poorer.
Consequently, support for Democrats is higher among single or divorced women. 3%

Great Britain had a major
gender gap for much of
the twentieth century—
because women were
much more likely than
men to support the
Conservative Party rather
than the more left-wing
Labour Party.

In 2004, observers noted that women seemed more concerned about homeland security and terrorism
than men, so much so that the media coined a new term: security moms. The label’s origins have been

320 | ena Edlund and Rohini Pande, “Why Have Women Become Left-Wing? The Political Gender Gap and the Decline in
Marriage,” The Quarterly Journal of Economics (August 2002) 117 (3): 917-961.
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traced to a poll reporting that although only 17 percent of men were personally concerned that a
member of their family would be the victim of a terrorist attack, 43 percent of women and 53 percent of
mothers with children under 18 expressed the same concern. Further analysis, however, found that
although the Democratic candidate, John Kerry, was underperforming among female voters relative to
past Democrats, “security moms” did not result in George W. Bush’s victory. Researchers Laurel Elder
and Steven Greene found that parenthood does not move men or women in a more conservative
direction. 32! These studies suggest that labels applied to groups of voters based on demographic
characteristics may not always be accurate explanations of voting behavior or political attitudes.

During the Republican presidential primaries in 2012, several issues and candidate statements became
known as the “GOP War on Women.” Moves to adopt increasingly severe restrictions on abortion
services in several Republican-controlled states, initiatives to limit contraception insurance coverage and
access, congressional budget cuts to women’s health programs, and proposals to weaken the Violence
Against Women Act drew lots of media attention. Sandra Fluke, then a Georgetown University law
school student, was barred from testifying at a Republican congressional hearing on the Obama
administration’s policy requiring religiously affiliated institutions to provide free contraception in
student health insurance plans. When she appeared before a House Democratic panel and testified to
the difficulties female students have when reproductive services are curtailed, conservative talk-radio
host Rush Limbaugh accused her of “having so much sex she can’t afford the contraception,” and called
her a slut. Many advertisers immediately dropped his radio show, but he stayed on the air. Senate
contests in Indiana and Missouri that had looked like certain wins for Republicans turned into
Democratic victories over remarks about pregnancy resulting from rape. Missouri Rep. Todd Aiken
claimed that “if it’s a legitimate rape, the female body has ways to shut that whole thing down.” In a late
October debate, Republican candidate Richard Mourdock said that if a woman becomes pregnant from
rape it is “something God intended to happen.” Although the Romney campaign disavowed both
comments, the damage compounded the Republican’s image with women voters.

Although nationwide Republican candidates avoided major gender gaffes in the 2016 primaries,
candidate Donald J. Trump reignited the “war on women” with innuendo attacks against party rival Ted
Cruz’s wife Heidi on Twitter, a Twitter tirade against Fox News’s Megyn Kelly after she asked about his
history of sexism in an early Republican party primary debate, and attacks on the appearance of female
candidate Carly Fiorina. Polling in April 2016 found that Trump was viewed unfavorably by 70 percent of
women overall and by 46 percent of Republican women, leaving him with the largest favorability gender
gap of any candidate in the race. 3%

Geographic Region

Finally, where you live can influence your political attitudes. In one-way, regional differences are less
important today than just a few decades ago. The formerly solid (Democratic) South has steadily moved
toward the Republican Party in national elections. Only 43 percent of the votes from the Southern states
went to Democrat Al Gore in 2000, whereas 55 percent went to Republican George W. Bush. However,

321 | qurel Elder and Steven Greene, “The Myth of ‘Security Moms’ and ‘NASCAR Dads’: Parenthood, Political Stereotypes, and
the 2004 Election,” Social Science Quarterly (March 2007) 88 (1): 1-19.

322 frank Newport and Lydia Saad, “Seven in Ten Women have Unfavorable Opinion of Trump,” Gallup Election 2016, April 1,
2016. http://www.gallup.com/poll/190403/seven-women-unfavorable-opinion-trump.aspx
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Gallup poll data collected from 2008 suggest that, across all regions, the country is becoming more
Democratic. In 29 states and the District of Columbia, Democrats have a ten-point or greater advantage
in party affiliation. The top ten Republican states in affiliation include only two from the South (South
Carolina and Alabama), with the heaviest concentration of Republican affiliation found in Utah,
Wyoming, and Idaho. 322 Because so much variability exists in political attitudes and partisan affiliation
within a single state, a map constructed at the county level looks purple rather than distinctly red
(representing Republicans) or blue (representing Democrats) (see Figure 6-3-2).

Figure 6-3-2:The Purple Election Map

We have grown used to seeing the national vote portrayed using the electoral college map. Because the states are colored
red or blue depending on which party’s candidate receives the majority of votes, it appears as if all voters in the state are
either Republicans (red) or Democrats (blue). Of course, we know that this is not true. Republican and Democratic voters are
in every state, and states are broken down into smaller counties, where the diversity is even more apparent. One way to
reveal more accurately the nuance in the vote is to use red, blue, and shades of purple to indicate percentages of votes that
each party’s candidate receives at the county level. In this way, the diversity of political affiliation within states is more
visible. Areas that appear purple represent more balance between Republicans and Democrats.

6-4 Measuring Public Opinion

6.5 - Identify three factors that might distort public opinion results collected through opinion polling.

In a democracy, people express their opinions in a variety of ways. One of the most common means of
gathering and measuring public opinion on specific issues is, of course, through the use of opinion polls.

A - The History of Opinion Polls

During the 1800s, certain American newspapers and magazines spiced up their political coverage by
doing face-to-face straw polls (unofficial polls indicating the trend of political opinion) or mail surveys of
their readers’ opinions. In the early twentieth century, the magazine Literary Digest further developed

323 jeffrey M. Jones, “State of the State: Party Affiliation,” Gallup, January 28, 2009.
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the technique of opinion polling by mailing large numbers of questionnaires to individuals, many of
whom were subscribers, to determine their political opinions. From 1916 to 1936, more than 70 percent
of the magazine’s election predictions were accurate.

Literary Digest’s polling activities suffered a setback in 1936, however, when the magazine predicted, on
the basis of more than 2 million returned questionnaires, that Republican candidate Alfred Landon
would win over Democratic candidate Franklin D. Roosevelt. Landon won in only two states. A major
problem with the Digest’s polling technique was its use of nonrepresentative respondents. In 1936, at
possibly the worst point of the Great Depression, the magazine’s subscribers were considerably more
affluent than the average American. In other words, they did not accurately represent all of the voters in
the U.S. population.

Several newcomers to the public opinion poll industry accurately predicted Roosevelt’s landslide victory.
The Gallup poll founded by George Gallup and the Roper poll founded by Elmo Roper are still active
today. Gallup and Roper, along with Archibald Crossley, developed the modern polling techniques of
market research. Using personal interviews with small samples of selected voters (fewer than 2,000),
they showed that they could predict with accuracy the behavior of the total voting population.

By the 1950s, improved methods of sampling and a new science of survey research had been developed.
Survey research centers sprang up throughout the United States, particularly at universities. Some of
these survey groups are the American Institute of Public Opinion at Princeton in New Jersey, the
National Opinion Research Center at the University of Chicago, and the Survey Research Center at the
University of Michigan.

How can interviewing fewer than 2,000 voters tell us what tens of millions of voters will do? Clearly, it is
necessary that the sample of individuals be representative of all voters in the population. Consider an
analogy, let’s say we have a large jar containing 10,000 pennies of various dates, and we want to know
how many pennies were minted within certain decades (1960-1969, 1970-1979, and so on).

Representative Sampling

One way to estimate the distribution of the dates on the pennies—without examining all 10,000—is to
take a representative sample. This sample would be obtained by mixing the pennies up well and then
removing a handful of them—perhaps 100 pennies. The distribution of dates might be as follows:

e 1960-1969: 5 percent

e 1970-1979: 5 percent

e 1980-1989: 20 percent

e 1990-1999: 30 percent

o 2000—present: 40 percent

If the pennies are very well mixed within the jar, and if you take a large enough sample, the resulting
distribution will probably approach the actual distribution of the dates of all 10,000 coins.
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The most important principle in sampling, or poll taking, is randomness.
Every penny or every person should have a known chance, and
especially an equal chance, of being sampled. If this happens, then a

small sample should be representative of the whole group, both in
demographic characteristics (age, religion, race, region, and the like)

To complete a 1,000-
and in opinions. The ideal way to sample the voting population of the

United States would be to put all voter names into a jar—or a

person survey, it is not

unusual today for
computer—and randomly sample, say, 2,000 of them. Because this is

pollsters to have to dial
too costly and inefficient, pollsters have developed other ways to obtain
good samples. One technique has been simply to choose a random
selection of telephone numbers and interview the respective

more than 20,000 random
cell phone numbers.

Because of Federal

Communications
households. Prior to expanded cell phone use, this technique produced

regulations, each call

must be placed manually.
a relatively accurate sample at a low cost. In 2014, however, the proportion of people living in

Commission (FCC)
households without a landline grew to two in five (43 percent) with another 17 percent mostly using cell
phones. 32% Although you might hypothesize that the highest number of cell-only households would be

population cannot be reached by a phone of any kind.

found in large cities, it is actually the opposite. The prevalence of cell-only households is highest in Idaho
proportions are even higher; 60 percent of Latinos are cell-only, as are 54 percent of adults ages 18 to

(52.3 percent) and lowest in New Jersey (19.4 percent). For certain subgroups within the population the

introduced when some portion of the population is not

24 and 66 percent of adults between the ages of 25 and 29. The percentage of households with only a
covered by the sample. If those missed in the sample

landline continues to decrease but is estimated at about 8 percent. Only 2 percent of the U.S.

to errors in reporting the results (similar to the Literary

Digest example). Whereas research in 2006 found that

These rapid changes in use of phone technology increase the risk for “coverage error”; that is, the bias
differ substantially from those covered, the bias can lead page of the Chicago Daily Tribune issue that predicted

Image 6-4-1: President Harry Truman holds up the front

his defeat on the basis of a Gallup poll. The poll had
indicated that Truman would lose the 1948 contest for

the likelihood of coverage bias in landline phone surveys Gallup poll was completed more than a week before the

was very small, a more recent study released by the Pew

Research Center indicates that the size of the bias effect

is increasing, as well as the likelihood of substantive

consequences for social and political research reports.

325 Researchers continue to examine these issues as they

his reelection by a margin of 55.5 to 44.5 percent. The
Truman.
develop new techniques such as address-based sampling
frames to ensure that every person has a known and

election, so it missed a shift by undecided voters to

equal chance at being sampled. Yet, a majority of

325 “A

households that polling organizations can reach. Calls

households now use either caller ID or some other form
2010.

of call screening. This has greatly reduced the number of

7?[‘“;\\\.!! i,

l.

€
\4
\

324 Cliff Zukin, “What’s the Matter with Polling?” The New York Times, June 20, 2015. http://nyti.ms/1GyPSmU

ssessing the Cell Phone Challenge to Survey Research in 2010,” Pew Research Center for the People and the Press, May 20,

Page | 267


http://nyti.ms/1GyPSmU

Page | 268
Chapter 6: Public Opinion and Political Socialization

may be automatically rejected, or the respondent may not take the call. Even when reached,
researchers face additional challenges because fewer adults agree to be interviewed. According to the
Pew Research Center, the percentage of households in a sample that are successfully interviewed has
fallen dramatically. 326

To ensure that the random samples include respondents from relevant segments of the population—
rural, urban, northeastern, southern, and so on—most survey organizations randomly choose, say,
urban areas that they will consider as representative of all urban areas. Then they randomly select their
respondents within those areas. A generally less accurate technique is known as quota sampling. Here,
survey researchers decide how many persons of certain types they need in the survey—such as
minorities, women, or farmers—and then send out interviewers to find the necessary number of these
types. Not only is this method often less accurate, but it also may be biased if, say, the interviewer
refuses to go into certain neighborhoods or will not interview after dark.

Generally, the national survey organizations take great care to select their samples randomly because
their reputations rest on the accuracy of their results. The Gallup and Roper polls usually interview
about 1,500 individuals, and their results have a very high probability of being correct—within a margin
of 3 percentage points.

Public opinion polls are snapshots of the opinions and preferences of the people at a specific moment in
time and as expressed in response to a specific question. Given that definition, it is fairly easy to imagine
situations in which the polls are wrong. Pollsters have been seriously wrong on several recent occasions,
which has led to some industry-wide soul searching and, in the case of Gallup an internal audit following
its erroneous prediction that Republican Mitt Romney would defeat incumbent president Obama in
2012. More recently, pollsters misread the 2014 referendum on Scottish independence, underestimated
the Republican wave in the 2014 midterms, and predicted that Hillary Clinton would “crush” Bernie
Sanders in the Michigan Democratic primary by 21 points (Sanders won by 1.5 percent). What went
wrong? Industry experts and academic researchers attribute the problems to two trends: the growth of
cell phones and the decline in people willing to answer surveys. Taken together, these trends have made
high-quality research more expensive (and thus less plentiful) and

created opportunities for new, less expensive, and less scientifically

based forms of polling. 5 £ scientifi
ecause of scientific

Sampling Errors sampling techniques,
public opinion pollsters
can typically measure
national sentiment
among the roughly 315
million adult Americans
by interviewing only
about 1,500 people.

Polls may also report erroneous results because the pool of respondents
was not chosen in a scientific manner; that is, the form of sampling and
the number of people sampled may be too small to overcome sampling
error, the difference between the sample result and the true result if
the entire population had been interviewed. The sample would be
biased, for example, if the poll interviewed people by telephone and did
not correct for the fact that more women than men answer the

326 “pssessing the Representativeness of Public Opinion Surveys.” Pew Research Center for the People and the Press, May 15,

2012. http://www.people-press.orq/2012/05/15/assessing-the-representativeness-of-public-opinion-surveys
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telephone and that some populations (college students and very poor individuals, for example) cannot
be found so easily by a landline telephone. Other people are overestimated in samples relying on
landline telephone calls (people over 50, likely to be more affluent and more conservative). The rise of
cell phone use introduces new complexities. The best survey organizations, like the Pew Research
Center, complete about two cell phone interviews for everyone on a landline to try and compensate for
new challenges. Because cell phone area codes may not correspond to the physical location of the
owner, geographic representation in sampling frames is difficult to confirm. Unscientific mail-in polls,
telephone call-in polls, Internet polls, and polls completed by the workers in a campaign office are not
scientific and do not give an accurate picture of the public’s views.

Poll Questions

It makes sense to expect that the results of a poll will depend on the questions asked. One problem with
many polls is the yes/no answer format. Suppose the poll question asks, “Do you favor or oppose the
war in Iraq?” Respondents might wish to answer that they favored the war at the beginning but not as it
wore on for several years, or that they favor fighting terrorism but not a military occupation. They have
no way of indicating their true position with a yes or no answer. Respondents also are sometimes
swayed by the inclusion of certain words in a question: more respondents will answer in the affirmative
if the question asks, “Do you favor or oppose the war in Irag as a means of fighting terrorism?”
Respondents’ answers are also influenced by the order in which questions are asked, by the possible
answers from which they are allowed to choose, and, in some cases, by their interaction with the
interviewer. To a certain extent, people try to please the interviewer. They answer questions about
which they have no information and avoid some answers to try to measure up to the interviewer’s
expectations.

Push Polls

Some campaigns use “push polls,” in which the respondents are given misleading information in the
guestions asked in order to persuade them to vote against a particular candidate. The interviewer might
ask, “Do you approve or disapprove of Congressman Smith, who voted to raise your taxes 22 times?”
Obviously, the answers given are likely to be influenced by such techniques. Push polls have been
condemned by the polling industry and are considered unethical, but they are still used. In the 2000
Republican Party primary in South Carolina, for example, voters were asked, “Would you be more likely
or less likely to vote for John McCain for president if you knew he had fathered an illegitimate black
child?” Although no basis existed for the substance of the

guestion, and George W. Bush’s campaign disavowed any TWITTER FEED

connection to the calls, thousands of Republican primary — = —

voters heard a message obviously designed to push them @ Prion thilipe 3| eraon
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. . Period.
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Organization. In the 2016 South Carolina Republican
primary, Trump’s campaign alleged via Twitter that Ted
Cruz was responsible for a push poll sending robocalls to
voters. The Cruz campaign denied any involvement. Other
than complaining to the media about such efforts,
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candidates are largely defenseless against this abuse of polling. Because of these problems with polls,
you need to be especially careful when evaluating poll results.

6-5 Technology, Public Opinion, and the Political Process

6.5 - Identify three factors that might distort public opinion results collected through opinion polling.

Ironically, technological advances in communication have made gathering public opinion data more
difficult in some ways. Federal law prohibits any sort of unsolicited calls to cell phones using “automated
dialing devices,” and because virtually all pollsters now conduct surveys using computerized systems,
this presents a problem. Yet although cell phones make it easier for people to decline to be interviewed,
they may also open new avenues to political participation.

Public opinion affects the political process in many ways. Whether in office or in the midst of a
campaign, politicians see public opinion as important to their success. The president, members of
Congress, governors, and other elected officials realize that strong public support as expressed in
opinion polls is a source of power in dealing with other politicians. It is far more difficult for a senator to
say no to the president if the president is immensely popular and if polls show approval of the
president’s policies. Public opinion also helps candidates identify the most important concerns among
the people and may help them shape their campaigns successfully. “Polls give the public an independent
voice that’s not generally present otherwise in politics and political news coverage,” says Michael
Traugott, University of Michigan political scientist specializing in polling and public opinion. 3’ Thus, the
steep decline in people willing to respond to opinion surveys is a worrisome trend. In the late 1970s, an
80 percent response rate was considered acceptable. In 2014, response rates hovered around 8 percent,
and this significantly affected costs because firms had to work harder to reach respondents.

During the presidential primary contests, polling becomes extremely important. Individuals who would
like to make a campaign contribution to their favorite candidate may decide not to if the polls show that
the candidate is unlikely to win. Voters do not want to waste their votes on the primary candidates who
are doing poorly in the polls. In 2008, the two leading Democratic candidates, Senators Barack Obama
and Hillary Clinton, used poll results to try to convince convention delegates of their respective
strengths as the party nominee, hoping to influence primaries late in the calendar prior to heading into
the party convention. In the 2016 Republican primaries, Donald J. Trump used his large lead in the polls
to create a sense of inevitability in winning the nomination even though by delegate count the race was
closer. Polls indicating strong voter support are also helpful in attracting financial contributions to a
campaign.

Nevertheless, surveys of public opinion are not equivalent to elections in the United States. Although
opinion polls may influence political candidates or elected officials, elections are the major vehicle
through which Americans express preferences that can bring about change.

327 joseph P. Williams, “The Problem with Polls.” U.S. News & World Report, September 28, 2015.
http://www.usnews.com/news/the-report/articles/2015/09/28/why-public-opinion-polls-are-increasingly-inaccurate
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Given the diversity of American society and the wide range of opinions contained within it, how is it that
the political process continues to function without being stalemated by conflict and dissension? One
explanation is rooted in the concept of the American political culture, which can be described as a set of
attitudes and ideas about the nation and the government. Our political culture is widely shared by
Americans of many different backgrounds. The elements of our political culture include certain shared
beliefs about the most important values in the American political system, including

1) liberty, equality, and property;
2) support for religious freedom; and
3) community service and personal achievement.

The structure of the government—particularly federalism, separation of powers, and popular rule—is
also an important value. When people share certain beliefs about the system and a reservoir of good
feeling exists toward the institutions of government, the nation will be better able to weather periods of
crisis. Such was the case after the 2000 presidential elections when, for several weeks, it was not certain
who the next president would be and how that determination would be made. At the time, some
argued that the nation was facing a true constitutional crisis. In fact, however, the broad majority of
Americans did not believe that the uncertain outcome of the elections had created a constitutional
crisis. Polls taken during this time found that, on the contrary, most Americans were confident in our
political system’s ability to decide the issue peaceably and in a lawful manner. 328

Political Trust and Support for the Political System

The political culture also helps Americans evaluate their government’s performance. At times in our
history, political trust in government has reached relatively high levels. At other times, political trust in
government has fallen to low levels. For example, in the 1960s and 1970s, during the Vietnam War and
the Watergate scandals, surveys showed that the overall level of political trust in government had
declined steeply. Today people are expressing historically high levels of mistrust in government. 3%°
Americans’ satisfaction with the way the nation is being governed is very low, with 67 percent of the
public expressing dissatisfaction and only 33 percent of respondents saying they are satisfied (see Figure
6-5-1). Anger over the government shutdown in October 2013, the repeated trips to the fiscal cliff as
lawmakers in Congress argued over raising the debt ceiling, and the botched roll-out of healthcare.gov
are all contributing factors. Civic frustration might also be attributed to divided power in Washington,
DC—with Democrats controlling the White House and U.S. Senate and Republicans controlling the
House of Representatives, very little policy has been accomplished. The 113th Congress (2013-2014)
was the least productive in decades. In the first half of the session (2013), Congress enacted only 55
substantive bills and met for the fewest number of hours since 2005, when such records were first filed.
Polls show record or near-record criticism of Congress, elected officials, government handling of
domestic problems, the scope of government power, and government waste of tax dollars. Fifty-three
percent of Americans believe the federal government has become so large and powerful that it poses an

328 As reported in Public Perspective, March/April 2002, p. 11, summarizing the results of Gallup/CNN/USA Today polls
conducted between November 11 and December 10, 2000.
323 Gallup’s annual Governance survey, updated September 2015. http://www.gallup.com/poll/5392/trust-government.aspx
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immediate threat to the rights and freedoms of ordinary citizens. In May 1995, a little more than a third
(36 percent) of the American public expressed this belief. 3*° Candidates for president in 2016 from both
political parties promised to restore a positive role for government—Republicans promising to shrink
the size of government and improve efficiency, and Democrats promising to make government work for
the people’s interest rather than for special interests. What does this indicate about the strength and
viability of our shared political culture?

Figure 6-5-1: Reaction to How the Nation Is Being Governed
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Researchers disagree over exactly how much importance varying levels of trust in government and
generalized dissatisfaction with government should be given. Some evidence indicates that the
traditional measures of trust bias result negatively (trust is higher than polls show), and some scholars
argue that democracy requires healthy skepticism rather than blind trust. Scholar Marc Hetherington
demonstrates that declining levels of trust have policy implications. His book Why Trust Matters shows
that the decline in Americans’ political trust explains the erosion in public support for progressive
policies such as welfare, food stamps, and health care. **! As people have lost faith in the federal
government, the delivery system for most redistributive policies, they have also lost faith in progressive
ideas. The battle over health-care reform offers a recent example of this phenomenon.

A vital component of public opinion in the United States is the considerable ambivalence with which the
public regards many major national institutions. Opinion polls over the last few decades show declining

trends in the confidence Americans have in institutions such as government, banks, and the police. The

concern is that as confidence in government institutions falls, people will be less likely to embrace a

330 “Majority Says the Federal Government Threatens Their Personal Rights,” Pew Research Center for the People and the Press,
January 31, 2013. http://www.people-press.org/2013/01/31/majority-says-the-federal-government-threatens-their-personal-rights,

331 Marc J. Hetherington, Why Trust Matters: Declining Political Trust and the Demise of American Liberalism (Princeton, NJ:
Princeton University Press, 2006).
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shared political culture and adopt shared norms of political behavior, and as a consequence they will
feel less constrained by government decisions. It also means that fewer people will feel compelled to
serve in public office. A Gallup poll found that 64 percent of Americans would not like their child to go
into politics as a career. Unfortunately, young people express little interest in a career in politics. As
Richard Fox and Jennifer Lawless noted in a Washington Post opinion essay, “Our political system is built
on the premise that running for office is something that a broad group of citizens should want to do ...
[and] if the best and brightest of future generations neither hear nor heed the call to public service, then
the quality of U.S. democracy may be compromised.” 332 In their survey of high school and college
students conducted during the 2012 presidential election, only 11 percent said that they might consider
running for political office someday. When presented with choices of careers in business, law,
education, sales, and government, government came in last every time. Being a member of Congress
was deemed least desirable of all.

Polling organizations regularly ask Americans to name the most important problem facing the country.
Figure 6-5-2 reflects Gallup polls conducted from the years 2001 to 2016. It shows the relative
importance Americans place on the economy versus other problems like dissatisfaction with
government, health care, and education, among others. In March 2016, noneconomic problems led by a
wide margin over economic problems, reflecting the overall improvement in the economy. The public
emphasizes problems that are immediate and that have been the subject of many stories in the media.
When coverage of a particular problem increases suddenly, the public is more likely to see that as the
most important problem. Note the dramatic increase in attention to the economy and economic issues
and corresponding decrease in attention to noneconomic issues that correlates directly with the onset
of the global recession in 2008 and 2009. The spike in Figure 6-5-2 in 2009 indicates that 86 percent of
the public perceived that the most important problem facing the United States was the economy.

332 Richard L. Fox and Jennifer L. Lawless, “Turning Off the Next Generation of Politicians,” The Washington Post, November 22,

2013. http://www.washingtonpost.com/opinions/turning-off-the-next-generation-of-politicians/2013/11/22/b98d1b80-52db-11e3-9e2c-
e1d01116fd98 story.html
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Figure 6-5-2: Perceived Most Important Problem Facing the U.S.
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When government does not respond adequately to a crisis, public reaction is swift and negative.
President George W. Bush’s approval rating dropped precipitously following Hurricane Katrina because
the majority of the public lacked confidence in the government’s response to the devastating Gulf Coast
hurricane. African Americans, in particular, believed the government would have responded more
quickly if those affected by the storm had been wealthy and primarily white. 332 Similarly, as the
economy faltered in the latest recession, individuals, businesses, and even the states looked to the
federal government for answers and assistance. When an explosion at an offshore drilling rig operated
by British Petroleum (BP) dumped unprecedented amounts of oil into the Gulf of Mexico, the Obama
administration took action to coordinate relief and cleanup efforts, but still received criticism because it
could not plug the leak. Whereas Congress is best suited to investigate the nature of the problem, the
president is best able to take action by mobilizing the resources of the federal bureaucracy. The
implementation of the Affordable Care Act got off to a very rocky start in October 2013 when the central
website designed to connect Americans with health insurance options crashed repeatedly. The
president had promised people that if they were happy with their current health-care plans they would
be able to keep them, but in many cases that turned out not to be the case because the plans did not
meet the minimum coverage criteria in the new law. In November 2013, a majority of Americans (54
percent) told pollsters at Quinnipiac University that the president is not honest and trustworthy—a first
for President Obama. 3** Obama’s drop in the polls in 2013 was especially grave among white voters,
prompting Obama to comment on the possibility that race plays a role in his approval ratings: “There’s
no doubt that there’s some folks who just really dislike me because they don’t like the idea of a black
president. Now the flip side of it is there are some black folks and maybe some white folks who really
like me and give me the benefit of the doubt precisely because I’'m a black president.” 33

333 Michael A. Fletcher and Richard Morin, “Bush’s Approval Rating Drops to New Low in Wake of Storm,” The Washington Post,
September 13, 2005.

334 Ashley Killough, “Poll: Obama Approval Ratings Drop, Americans Say He’s Not Trustworthy.” CNN Politics, November 12,
2013. http://politicalticker.blogs.cnn.com/2013/11/12/poll-obama-approval-ratings-drop-americans-say-hes-not-trustworthy,

335 David Remnick, “Going the Distance: On and Off the Road with Barack Obama.” The New Yorker, January 27, 2014.
http://www.newyorker.com/reporting/2014/01/27/140127fa_fact_remnick?currentPage=all
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How individuals and groups approach the political process has a tremendous impact on the country’s
ability to deal with new challenges, resolve conflicts, and guarantee to all citizens the opportunities
afforded by peace and prosperity. The material reviewed in this chapter provides some basis for
optimism about the future but raises some caution flags as well.

Technology now connects us as a people in powerful new ways. Harnessing new forms of
communication to promote political engagement, particularly among young people, is exciting.
#BlackLivesMatter became a rallying cry on many college campuses in 2015 as students began to
demand changes in their curriculum, in the administration of the institution, and in the cultures of their
campuses. Yet access to technology is not equally distributed across society and, if not carefully
monitored, these inequities have the potential to widen the gap between the two Americas. On the
other hand, as communication technology advances, it becomes cheaper and more ubiquitous. The Arab
Spring demonstrated how technology can advance revolutions and coalesce public opinion in support of
new leaders and ideas. As oppressive regimes tried to maintain power, they banned mainstream media
from reporting on the conflicts. Twitter, Facebook, and YouTube quickly emerged as a much more
powerful force in accelerating social protest than traditional media.

Closer to home we find that lots of Americans use social networks and that participants in social
networking sites mirror the active and inactive political public in several ways. Those most likely to use
social networks to urge political action are found at the farthest ends of the liberal and conservative
spectrum—those most activated by their political ideologies—and they tend to be younger. In this
respect, they are no different from partisan activists. Political candidates, campaigns, and political
organizations are actively reaching out to supporters and likely voters using all of the newest forms of
communication technology. Campaign 2012 demonstrated that comfort with social media is key to
reaching voters who do not watch television or read newspapers, particularly young voters. Twitter
reported that people sent 31 million election-related tweets on Election Day 2012 alone (a 94 percent
increase over Election Day 2008). President Obama announced his victory with a tweet that was
retweeted more than 714,000 times. Traditional network media outlets cited people’s tweets as
evidence of voting trends on live television. In the 2016 contests, Facebook was replaced by Snapchat,
Vine, Tumblr, and Instagram in extending the candidates’ messages and images to voters. As these
technologies mature and become more integrated into our daily lives, it remains important to carefully
assess their impact on our political culture, shared values, and identity as a nation.
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Chapter Summary

6.1 Public opinion is defined as the aggregate of individual attitudes or beliefs shared by some portion of
the adult population. A consensus exists when a large proportion of the public appears to express the
same view on an issue. Divisive opinion exists when the public holds widely different attitudes on an
issue. Sometimes, a poll shows a distribution of opinion, indicating that most people either have no
information about an issue or are not interested enough in the issue to form a position on it. Public
opinion affects government actions by providing support for elected officials to adopt or fail to adopt
policies. Public opinion can limit government activity if officials are unclear about the direction a
majority of Americans support or if opinion is divided and the safest course of action is no action at all.

6.2 People’s opinions are formed through the political socialization process. Important factors in this
process are the family, educational experiences, peer groups, opinion leaders, the media, and political
events. The influence of the media as a socialization factor may be growing relative to the family. Voting
behavior is influenced by demographic factors such as education, economic status, religion, race and
ethnicity, gender, and region. It is also influenced by election-specific factors such as party identification,
perception of the candidates, and issue preferences.

6.3 Technology is changing the way we communicate with one another. YouTube, Snapchat, Twitter,
and Instagram make it possible to share information with millions of people instantly. Social media have
the power to shape political events (such as the Arab Spring uprisings and #BlackLivesMatter) and
influence support for or opposition to a political candidate.

6.4 Public opinion also plays an important role in domestic and foreign policymaking. Although polling
data show that a majority of Americans would like policy leaders to be influenced to a great extent by
public opinion, politicians cannot always be guided by opinion polls. This is because the respondents
often do not understand the costs and consequences of policy decisions or the trade-offs involved in
making such decisions. Similarly, the actions of U.S. government officials can be encouraged or
constrained by world opinion.

6.5 Most descriptions of public opinion are based on the results of opinion polls. The accuracy of polls
depends on sampling techniques that include a representative sample of the population being polled
and ensure randomness in the selection of respondents. Problems with polls include sampling errors
(which may occur when the pool of respondents is not chosen in a scientific manner), the difficulty of
knowing the degree to which responses are influenced by the type and order of questions asked, the use
of a yes/no format for answers, and the interviewer’s techniques. Contemporary problems include the
rise of cell phone use and the publics’ unwillingness to answer surveys. All of these factors make
accuracy in polls more difficult.
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Selected Resources

Print Resources

Dalton, Russell J. The Good Citizen: How a Younger Generation Is Reshaping American Politics
(Washington, DC: CQ Press, 2009). Despite the conventional wisdom that young people are politically
disengaged, this book argues that in many ways today’s youth are more engaged than those of previous
generations, although the forms of engagement differ. Using public opinion surveys and other empirical
research, Dalton analyzes modern citizenship norms that move away from duty-based engagement
toward a more encompassing version of civic engagement.

Lawless, Jennifer L. and Richard Fox. Running from Office: Why Young Americans Are Turned Off to
Politics (New York: Oxford University Press, 2015). Using an original survey of more than 4,000 high
school and college students, Lawless and Fox examine young people’s lack of ambition for politics and
political office. They find that young people are alienated from politics, but they offer a number of
suggestions to turn things around using new technologies, national service, and clever public service
announcements.

Newsom, Gavin with Lisa Dickey. Citizenville: How to Take the Town Square Digital and Reinvent
Government (New York: Penguin Books, 2013). Newsom, the lieutenant governor of California, argues
that it is imperative to bring government into the digital age so that citizens can engage and enact
change to improve communities.

Sapiro, Virginia. “Not Your Parents’ Political Socialization: Introduction for a New Generation.” Annual
Review of Political Science (2004) 7: 1-23. This article reviews the newest research and research
guestions related to political socialization.

Smith, Christian. Lost in Transition: The Dark Side of Emerging Adulthood (New York: Oxford University
Press, 2011). Based on over 200 in-depth interviews, this research explores the newest trends in the
transition from adolescence to adulthood in the United States. Young people are waiting longer to
marry, to have children, and to choose a career direction. The civic and social consequences for these
trends are also addressed.

Media Resources

56 Up—The “Up Series” is a British documentary project that in 1964 began chronicling the lives of
several 7-year-olds from a variety of economic backgrounds and has reinterviewed them every seven
years since. 56 Up was released in 2013.

Blame It on Fidel—A 2007 French film in which Anna, a 9-year-old girl, must figure out her own beliefs in
the confusion created as her parents become increasingly radicalized. This coming-of-age film explores
themes of stereotyping, misinformation, the power of ideologies, and idealism.

Wag the Dog—A 1997 film that provides a very cynical look at the importance of public opinion. The
film, which features Dustin Hoffman and Robert De Niro, follows the efforts of a presidential political
consultant, who stages a foreign policy crisis to divert public opinion from a sex scandal in the White
House.
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Online Resources

Corporation for National and Community Service—a federal agency that engages more than 5 million
Americans in service through its AmeriCorps, Senior Corps, Social Innovation Fund, and Volunteer
Generation Fund programs and leads the president’s national call to service initiative, United We Serve:
www.NationalService.gov

Fivethirtyeight.com—a blog maintained by Nate Silver, a statistician and writer who analyzes politics,
elections, sports, science, and economics to make predictions. Fivethirtyeight.com

Gallup—a polling organization that has studied human attitudes and behavior for over 75 years.
Although some of the data are only available by subscription, the Gallup Daily News regularly provides
information and statistics on a variety of issues and current events: www.gallup.com

Latino Decisions—conducts state-level polls, primarily in states with high Latino populations, to inform
candidates and policymakers about concerns in the Latino community:
www.latinodecisions.wordpress.com

Pew Forum on Religion and Public Life—part of the Pew Research Center, this forum conducts surveys,
demographic analyses, and other social science research on important aspects of religion and public life
in the United States and around the world, in addition to providing a neutral venue for discussions of
timely issues through roundtables and briefings: www.pewforum.org
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Chapter 7 Introduction

Demonstrators in Chicago protest the death of Laquan McDonald who was killed by a Chicago
police officer. The video of the incident was not released for a year after the shooting.
A
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After reading this chapter you will be able to:

7.1 Define an interest group and explain the constitutional and political reasons why so many
groups are found in the United States.

7.2 Explain why an individual may or may not decide to join an interest group and the benefits
that membership can confer.

7.3 Describe different types of interest groups and the sources of their political power.

7.4 |dentify the direct and indirect techniques that interest groups use to influence government
decisions.

7.5 Describe the legislation that regulates the reporting of lobbying efforts at the federal level
and discuss why it is relatively ineffective.
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m All Interest Groups Were Regulated by the Government?

Background

All it takes to start an interest group is to invite other people who share a common concern to join
you to study a given problem or to take action to influence the government on a particular issue. You
can meet in your home or at a coffee shop or the public library. You can write letters to your
congressperson or the president, or you can start a website promoting your interests. You can collect
money for the effort or ask people to donate their time to the cause. All of these activities are
protected by the First Amendment to the Constitution and need not involve any level of
governmental oversight.

What If the Government Regulated All Interest Groups?

What if, when you started your group, you needed to get a license and report your group to the
government? What if, when you contacted the public library to reserve a room, the librarian said,
“What is your group’s ID number? Do you have a license?” Americans currently join more interest
groups than citizens of any other country. Would federal regulations such as these discourage
Americans from forming groups and limit their right to express themselves?

Currently, some aspects of interest groups are regulated, primarily through the Internal Revenue
Service (IRS) code and the limits placed on campaign contributions. If an interest group wants
supporters’ donations to be tax deductible for the donor, it must prove that it is a nonprofit group. In
that case, the group is severely restricted in its ability to take political action. Such a nonprofit group
must file a specific form with the IRS every year, indicating its financial status and how it meets other
requirements. Currently, groups that own property are permitted to seek nonprofit status to avoid
paying local property taxes. Most religious institutions have this status.

Today, if your new interest group wants to hold a protest, some laws do apply. If your university or
local government has a designated free-speech zone, you may be able to speak and hold a protest
without permissions needed. Anti-abortion interest groups have regularly protested outside of
Planned Parenthood centers. Although institutions and local governments have tried to restrain such
protests, generally the Supreme Court has held that only restrictions based on safety concerns can be
enforced. On the other hand, if you want to march down the street or pitch your tents on a public
plaza, you will most likely need a permit.

Most interest groups in the United States, whether nonprofit or for profit, exist without much
government supervision. What would happen, though, if every interest group with 25 or more
members were required to register with the government and report every contribution? Such
regulations would require reporting the names of all group members and, most likely, their Social
Security numbers, so that the IRS could make sure they were not avoiding taxes on their income.
Once the group was registered, it could have access to public spaces for meetings and other public
services, much like student groups that form on a campus.

What Would Be the Impact on Democracy?

Regulating interest groups would be a huge, but not impossible, task for the government. Such
regulation would have a chilling effect on free speech and the right to assembly in the United States.
Individuals whose views are out of the mainstream or who are simply in the minority would be less
likely to join groups and to take public action. Fewer groups would form, and there would be a great
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advantage for the larger, highly organized interest groups in society. James Madison’s fear that the
majority could override the interests of minorities (Federalist #10) might come true. Social scientists
have long known that the voices of elites in government and in interest groups get more attention
than do the voices of minorities, the poor, and new grassroots groups. As existing groups dominated
political decision making, new views would have a difficult time finding a forum, and democratic
debate would be diminished.

For Critical Analysis
1. Could the government regulate groups more closely without violating the Constitution and
the Bill of Rights?
2. Would you be more or less likely to join a group if your name would be supplied to local or
federal government authorities?

Doctors, insurance companies, college students, oil companies, environmentalists, the elderly, African
American organizations, Native American tribes, small businesses, unions, gay and lesbian groups, and
foreign governments all try to influence the political leaders and policymaking processes of the United
States. The structure of American government and the freedoms guaranteed in the Bill of Rights invite
the participation of interest groups at all stages of the policymaking process. One reason why so many
interest groups and other organized institutions attempt to influence our government is the many
opportunities for them to do so. Interest groups can hire lobbyists to try to influence members of the
House of Representatives, the Senate or any of its committees, or the president or any presidential
officials. They can file briefs at the Supreme Court or challenge regulations issued by federal agencies.
This ease of access to the government is sometimes known as the “multiple cracks” view of our political
system. Interest groups can penetrate the political system through many entry points, and, as we will
note, their right to do so is protected by the Constitution.

7-1 Interest Groups: A Natural Phenomenon

7.1 - Define an interest group and explain the constitutional and political reasons why so many groups
are found in the United States.

Alexis de Tocqueville observed in 1834 that “in no country of the world has the principle of association
been more successfully used or applied to a greater multitude of objectives than in America.” 33 The
French traveler was amazed at the degree to which Americans formed groups to solve civic problems,
establish social relationships, and speak for their economic or political interests. James Madison foresaw
the importance of having multiple organizations in the political system. He supported the creation of a
large republic with many states to encourage the formation of multiple interests. The multitude of
interests, in Madison’s view, would protect minority views against the formation of an oppressive
majority interest. Madison’s belief in the power of groups to protect a democracy was echoed centuries
later by the work of Robert A. Dahl, a contributor to the pluralist theory of politics. 337 Pluralism views
the political struggle as pitting different groups against each other to reach a compromise vital to the
public interest.

336 Alexis de Tocqueville, Democracy in America, Vol. 1, edited by Phillips Bradley (New York: Knopf, 1980), p. 191.
337 Robert A. Dahl, Who Governs? Democracy and Power in an American City (New Haven, CT: Yale University Press, 1961).
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Surely, neither Madison nor de Tocqueville foresaw the formation of more than 100,000 associations in
the United States or the spending of millions of dollars to influence legislation. Poll data show that more
than two-thirds of all Americans belong to at least one group or association. Although the majority of
these affiliations could not be classified as interest groups in the political sense, Americans do
understand the principles of working in groups.

Today, interest groups range from the small groups, such as local environmental organizations, to
national groups, such as the American Civil Liberties Union and the National Education Association. The
continuing increase in the number of groups that lobby governments and the multiple ways in which
they are involved in the political process have been seen by some scholars as a detriment to an effective
government. Sometimes called hyper-pluralism, the ability of interest groups to mandate policy or to
defeat policies needed by the nation may work against the public good. 338

Interest groups are often spawned by mass social movements. Such movements represent demands by
a large segment of the population for change in the political, economic, or social system. Social
movements are often the first expression of discontent with the existing system. They may be the
authentic voice of weaker or oppressed groups in society that do not have the means or standing to
organize as interest groups. For example, most mainstream political and social leaders disapproved of
the women’s movement of the 1800s. Because women were unable to vote or take an active part in the
political system, it was difficult for women who desired greater freedoms to organize formal groups.
After the Civil War, when more women became active in professional life, the first real women'’s rights
group, the National Woman Suffrage Association, came into being. One of the best-known groups
speaking for the rights of women is NOW, the National Organization for Women. Its website encourages
blog postings and donations in order to support women’s rights.

African Americans found themselves in an even more disadvantaged situation after the end of the
Reconstruction period. They were unable to exercise their political rights in many Southern and border
states, and their participation in any form of organization could lead to economic ruin, physical
harassment, or even death. The civil rights

movement of the 1950s and 1960s was clearly ~ The National Organization for Women has been working for

. women'’s equality since the 1960s. This photo symbolizes the
a social movement. Although the movement o

] organization’s push to reach younger women and women of color.
received support from several formal

organizations—including the Southern Christian
Leadership Conference, the National
Association for the Advancement of Colored
People, and the Urban League—only a social
movement could generate the kinds of civil
disobedience that took place in hundreds of
towns and cities across the country. Today, the
civil rights movement has added a new

338 Theodore Lowi, The End of Liberalism (New York: W. W. Norton, 1979).
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component, Black Lives Matter, a nascent social Image 7-1-1: In February 2013, activists gathered in front

movement that calls attention to the treatment of of the White House to convince the president to deny the
permits for the Keystone XL Pipeline and to show their

African Americans by the police and the criminal justice  sypport for other environmental issues.
system. '

In the mid-twentieth century, Hispanic or Latino
Americans became part of a social movement to
improve the treatment of immigrant workers. Cesar
Chavez, a farmworker, organized the Mexican farm
laborers in California and other Western states to
demand better working conditions, better treatment,
and the right to form a union. At one point, the
National Farm Workers Association initiated a strike
against the grape growers in California and led a
successful national boycott of table grapes for six years. Chavez became a national figure, and his work
led to improved conditions for all farmworkers. By the 1960s, other leaders within the Hispanic
American community founded the National Council of La Raza to improve educational and employment
opportunities for their community. Chavez’s social movement became a nationally recognized union,
the United Farm Workers, and “La Raza” became recognized as an advocacy group that spoke for
Hispanic Americans.

F The Stonewall riots in New York City were the beginning of the drive for
greater rights and protections for gays and lesbians in the United States.
This social movement began in New York City and San Francisco and
then spread to gay communities throughout the nation. There is no
doubt that lesbian, gay, bisexual, and transgender (LGBT) Americans
have become a well-recognized interest group. At the present time, the
Human Rights Campaign is the largest lobbying group, with more than 1
million members. The work of LGBT groups has been complicated by the
reality that many issues of interest fall under the purview of state law.
Thus, many LGBT alliances work at the state and local level. Such groups
frequently have chapters on college campuses and, in some areas, within
high schools.

Table 7-1-1:Social Movement Interest Groups

NAACP WWW.Naacp.org
Image 7-1-2: Cesar Estrada Chavez, . .
. Human Rights Campaign www.hrc.org
leader of the farmworker rights
The Urban League www.nul.org
movement. He founded the
; e NOW WWW.NOW.Org
National Farm Workers Association . . . -
. ) League of United Latin American Citizens www.lulac.org
to secure the rights of migrant - .
National Gay and Lesbian Task Force www.ngltf.org
farmworkers to better wages and
living conditions. One of the tactics . .
he used was a consumer boycott Social movements are often precursors of interest groups, some of
against food producers. which are listed in Table 7-1-1. It is too soon to know whether the new

social movements targeting the justice system or transgender rights in
the United States will become more like an interest group. Social movements, including those that
support sustainable farming and making high-quality food more accessible to poorer Americans, may yet
become interest groups if they find a need to recruit members through group incentives.


www.naacp.org
www.hrc.org
www.nul.org
www.now.org
www.lulac.org
www.ngltf.org
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Whether based in a social movement or created to meet an immediate On average, there are
crisis, interest groups continue to form and act in American society. One | now 23 lobbyists for each
reason for the multitude of interest groups is that the right to join a member of Congress.

group is protected by the First Amendment to the U.S. Constitution. Not

only are all people guaranteed the right “peaceably to assemble,” but they are also guaranteed the right
“to petition the Government for a redress of grievances.” This constitutional provision encourages
Americans to form groups and to express their opinions to the government or to their elected
representatives as members of a group.

In addition, our federal system of government provides thousands of “pressure points” for interest
group activity. Interest groups and their representatives can lobby legislators for policy changes or

FIRM, a pro-immigration reform group, publicizes a prayer attempt to influence the president directly. They can
for justice event at the United States Supreme Court. How ~ also contact the officials who write regulations and
would this image build a reputation for FIRM? policies. When attempts to influence government
I through the executive and legislative branches fail,
interest groups turn to the courts, filing suit in state or
federal courts to achieve their objectives. The Boy
Prayer for Scouts of America has been sued by gay groups
Justice at the because gay men were not allowed to be troop

Supreme Court . . .
p e s, leaders. Pluralist theorists point to the openness of the
American political structure as a major factor in the

power of groups in American politics.

7-2 Why Do Americans Join Interest Groups?

7.2 - Explain why an individual may or may not decide to join an interest group and the benefits that
membership can confer.

Why do some people join interest groups, whereas many others do not? Everyone has some interest
that could benefit from government action. For many individuals, however, those concerns remain
unorganized interests, or latent interests.

According to political theorist Mancur Olson, it simply may not be rational for individuals to join most
groups. 33 In his classic work on this topic, Olson introduced the idea of the “collective good.” This
concept refers to any public benefit that, if available to any member of the community, cannot be
denied to any other member, whether or not he or she participated in the effort to gain the good.

Although collective benefits are usually thought of as coming from such public goods as clean air or
national defense, benefits are also bestowed by the government on subsets of the public. Price subsidies
to dairy farmers and loans to college students are examples. Olson used economic theory to propose
that it is not rational for interested individuals to join groups that work for group benefits. In fact, it is
often more rational for the individual to wait for others to procure the benefits and then share them.

33% Mancur Olson, The Logic of Collective Action (Cambridge, MA: Harvard University Press, 1965).
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How many college students, for example, are aware of the United States Student Association
(www.usstudents.org), an organization that lobbies the government for increased financial aid to
students? The difficulty interest groups face in recruiting members when the benefits can be obtained
without joining is referred to as the free rider problem.

If so little incentive exists for individuals to join together, why are there thousands of interest groups
lobbying in Washington? According to the logic of collective action, if the contribution of an individual
will make a difference to the effort, then it is worth it to the individual to join. Thus, smaller groups,
which seek benefits for only a small proportion of the population, are more likely to enroll members
who will give time and funds to the cause. Larger groups, which represent general public interests (the
women’s movement or the American Civil Liberties Union, for example), will find it relatively more
difficult to get individuals to join. People need an incentive—material or otherwise—to participate.

Solidary Incentives

Interest groups offer incentives for their members. Solidary incentives include companionship, a sense
of belonging, and the pleasure of associating with others. Although the National Audubon Society was
originally founded to save the snowy egret from extinction, today most members join to learn more
about birds and to meet and share their pleasure with other birdwatchers. The advent of social media
has made the creation of solidary incentives much easier. An individual can make friends and exchange
ideas with other members through Facebook or Twitter. Such exchanges make the connection to the
organization even more worthwhile to the individual. Even though an individual may “join” a group for
free through social media, the interest group benefits from the attention garnered by these “fans.” For
example, the World Wildlife Fund has 1.9 million friends on Facebook. When the time comes to ask for a
financial donation or to take local action, these social media participants will feel an enhanced loyalty to
the group and may be willing to take action.

Material Incentives

For other individuals, interest groups offer direct material incentives. A case in point is AARP (formerly
the American Association of Retired Persons), which provides discounts, automobile insurance, and
organized travel opportunities for its members. The organization even offers free access to a range of
computer games on its webpage. After Congress created the prescription drug benefit program
supported by AARP, it became one of the larger insurers under that program. Because of its
exceptionally low dues (516 annually) and the benefits gained through membership, the AARP has
become the largest interest group in the United States, claiming more than 37 million members.

Many other interest groups offer indirect material incentives for their members. Such groups as the
American Dairy Association and the National Association of Automobile Dealers do not give discounts or
freebies to their members, but they do offer indirect benefits and rewards by, for example, protecting
the material interests of their members from government policymaking that is injurious to their industry
or business.


www.usstudents.org
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Purposive Incentives

Interest groups also offer the opportunity for individuals to pursue political, economic, or social goals
through joint action. Purposive incentives offer individuals the satisfaction of taking action when the
goals of a group correspond to their beliefs or principles. Although the Black Lives Matter movement is a
new and fairly unformed interest, the individuals who took part in the protests and marches expressed
very strong feelings about the lack of justice for African Americans in the United States. The individuals
who belong to a group focusing on the abortion issue, gun control, or environmental causes, for
example, do so because they feel strongly enough about the issues to support the group’s work with
money and time.

Some scholars have argued that many people join interest groups simply for the discounts, magazine
subscriptions, and other tangible benefits and are not really interested in the political positions taken by
the groups. According to William P. Browne, however, research shows that people really do care about
the policy stance of an interest group. Members of a group seek people who share the group’s views
and then ask them to join. As one group leader put it, “Getting members is about scaring the hell out of
people.” 3% People join the group and then feel that they are doing something about a cause that is
important to them. Today, the use of social media makes sharing of views and goals even easier for a
group.

7-3 Types of Interest Groups

7.3 - Describe different types of interest groups and the sources of their political power.

Thousands of groups exist to influence government. Among the major types of interest groups are those
that represent the main sectors of the economy. Many public-interest organizations have been formed
to represent the needs of the general citizenry, including some single-issue groups. The interests of
foreign governments and foreign businesses are also represented in the American political arena.

More interest groups are formed to represent economic interests than any other set of interests. The
variety of economic interest groups mirrors the complexity of the American economy. The major sectors
that seek influence in Washington, DC, include business, agriculture, labor unions and their members,
government workers, and professionals.

Business Interest Groups

Thousands of business groups and trade associations work to influence government policies that affect
their respective industries. Umbrella groups represent certain types of businesses or companies that
deal in a particular type of product. The U.S. Chamber of Commerce, for example, is an umbrella group
that represents businesses, and the National Association of Manufacturers is an umbrella group that
represents only manufacturing concerns. These are two of the larger groups listed in Table 7-3-1.

340 william P. Browne, Groups, Interests, and U.S. Public Policy (Washington, DC: Georgetown University Press, 1998), p. 23.
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Some business groups are decidedly more powerful than others. The U.S. Chamber of Commerce, which
has more than 300,000 member companies, can bring constituent influence to bear on every member of
Congress. Another powerful lobbying organization is the National Association of Manufacturers. With a
staff of more than 60 people in Washington, DC, the organization can mobilize dozens of well-educated,
articulate lobbyists to work the corridors of Congress on issues of concern to its members.

Table 7-3-1: Economic Interest Groups—Business

U.S. Chamber of Commerce www.uschamber.com
Better Business Bureau www.bbb.org
National Association of Manufacturers Www.nam.com

National Federation of Independent Business www.nifbonline.com

Although industrial interest groups such as those listed in Table 7-3-2 are likely to agree on anything
that reduces government regulation or taxation, they often do not concur on the specifics of policy, and
the sector has been troubled by disagreement and fragmentation within its ranks. Large corporations
have been far more concerned with federal regulation of their corporate boards and insider financial
arrangements, whereas small businesses lobby for tax breaks for new equipment or new employees.
One of the key issues on which businesses have not agreed in the past is immigration reform. Large
corporations have found the current visa regulations for bringing in highly skilled employees to be
burdensome, whereas small businesses find the government database for checking immigration status
unwieldy. By 2013, however, a majority of small and large businesses supported immigration reform,
seeing the economic power of immigrants as customers and employees. 3** Furthermore, in January
2014, the American Federation of Labor and Congress of Industrial Organizations (AFL-CIO), which has
feared that immigrants might be hired in place of union workers, and the U.S. Chamber of Commerce
agreed on common principles for immigration reform. The powerful coalition of unions now sees legal
immigration and a path to legal residency for workers as an opportunity to provide themselves with new
union members, 34

Table 7-3-2: Economic Interest Groups—Industries

American Bankers Association www.aba.com
National Association of Home Builders www.nahb.org
National Association of Realtors www.realtor.com
National Beer Wholesalers Association www.nbwa.org
National Restaurant Association www.restaurant.org
America’s Health Insurance Plans www.ahip.org

Pharmaceutical Research and Manufacturers of America = www.phrma.org
American Hospital Association www.aha.org

341 Kent Hoover, “What business groups like about House Republican immigration reform principles.” The Business Journals,
January 30, 2014. http://www.bizjournals.com/bizjournals/washingtonbureau/2014-01-30-business-groups-welcome-house.html|
342 steven Greenhouse, “Business and Labor Unite to Try to Alter Immigration Laws,” The New York Times, February 7, 2014: 1.
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Agricultural Interest Groups

American farmers and their employees represent less than 2 percent of the U.S. population.
Nevertheless, farmers’ influence on legislation that is beneficial to their interests has been significant.
Farmers have succeeded in their aims because they have very strong interest groups. Two of the largest
are listed in Table 7-3-3. These interest groups are geographically dispersed and therefore have many
representatives and senators to speak for them.

Table 7-3-3: Economic Interest Groups—Agriculture
American Farm Bureau Federation | www.fb.org
National Farmers Union www.nfu.org

The American Farm Bureau Federation, established in 1919, has several million members (many of
whom are not actually farmers) and is usually considered conservative. It was instrumental in getting
government guarantees of “fair” prices during the Great Depression in the 1930s. 3** Another important
agricultural interest organization is the National Farmers Union (NFU), which represents smaller family
farms. Generally, the NFU holds more progressive policy positions than does the Farm Bureau. As farms
have become larger and agribusiness has become a way of life, single-issue farm groups have emerged.
The American Dairy Association, the Peanut Growers Group, and the National Cattlemen’s Association,
for example, work to support their respective farmers and associated businesses. In recent years,
agricultural interest groups have become active on many new issues. Among other things, they have
opposed immigration restrictions and are very involved in international trade matters as they seek new
markets. One of the newest agricultural groups is the American Farmland Trust, which supports policies
to conserve farmland and protect natural resources.

Labor Interest Groups

Interest groups representing the labor movement date back to at least 1886, when the American
Federation of Labor (AFL) was formed. The largest American unions are listed in Table 7-3-4. In 1955 the
AFL joined forces with the Congress of Industrial Organizations (ClO). Today, the combined AFL-CIO is a
large union with a membership of nearly 9 million workers and an active political arm called the
Committee on Political Education. In a sense, the AFL-CIO is a union of unions.

Table 7-3-4: Economic Interest Groups—Labor

Change to Win Federation www.changetowin.org
AFL-CIO www.aflcio.org

SEIU Www.seiu.org
National Education Association WWW.Nea.org

International Brotherhood of Teamsters www.teamster.org

The AFL-CIO experienced severe discord within its ranks during 2005, however, when four key unions
left the federation and formed the Change to Win Coalition. The new Change to Win Coalition
represents about one-third of the 13 million workers who formerly belonged to the AFL-CIO, including
the SEIU, or Service Employees International Union. Formed by unions that were growing, especially in

343 The Agricultural Adjustment Act of 1933 (declared unconstitutional) was replaced by the 1938 Agricultural Adjustment Act
and was later changed and amended several times.
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the public sector, the coalition believed that the AFL-CIO was too easily cowed by old-line manufacturing
unions and not aggressive enough about organizing new industries. Since its formation in 2005, several
members of the coalition have either rejoined the AFL-CIO or became independent. The role of unions in
American society has declined in recent decades, as witnessed by the decrease in union membership
(see Figure 7-3-1). In the age of automation and with the rise of the service sector, blue-collar workers
in basic industries (autos, steel, and the like) represent an increasingly smaller percentage of the total
working population. Although there was some growth in union membership in the early 2000s, the
economic recession that began in 2008 took its toll on union workers as employees lost their jobs. At the
end of 2015, total union membership in the United States stood at 14.8 million workers, or 11.1 percent
of the workforce.

Figure 7-3-1: Decline in Union Membership, 1948 to Present
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As shown in this figure, the percentage of the total workforce that is represented by labor unions
has declined precipitously over the last 40 years. Note, however, that in contrast to the decline in
union representation in the private sector, the percentage of government workers who are
unionized has increased significantly since about 1960.

With the steady decline in employment in the industrial sector of the economy, national unions are
looking to nontraditional areas for their membership, including migrant farmworkers, service workers,
and, most recently, public employees—such as police officers, firefighting personnel, and teachers,
including college professors and graduate assistants. By 2012 the number of individuals who belonged
to public-sector unions outnumbered those in private-sector unions.

Although the proportion of the workforce that belongs to a union has declined over the years, American
labor unions have not given up their efforts to support sympathetic candidates for Congress or for state
office. Currently, the AFL-CIO has a large political budget that it uses to help Democratic candidates
nationwide. Although interest groups that favor Republicans continue to assist their candidates, the
efforts of labor are more sustained and more targeted. Labor offers a candidate (such as Hillary Clinton)
a corps of volunteers in addition to campaign contributions. A massive turnout by labor union members
in critical elections can significantly increase the final vote totals for Democratic candidates.

Public-Employee Unions

The degree of unionization in the private sector has declined since 1965, but this has been partially
offset by growth in the unionization of public employees. Figure 7-3-1 displays the growth in public-
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sector unionization. With a total membership of Image 7-3-1: In July 2013, the Bay Area Rapid Transit System
was shut down by striking union members who opposed

. ] proposed changes in their health-care and pension plans.
to continue expanding. Thousands of commuters were forced to find other types of
transportation during the strike.

more than 7.2 million, public-sector unions are likely

The American Federation of State, County, and
Municipal Employees and the American Federation
of Teachers are members of the AFL-CIO’s Public
Employee Department. Over the years, public-
employee unions have become quite militant and
are often involved in strikes or protests.

In 2011 the Republican governor and legislature in
Wisconsin passed legislation limiting the ability of
public-sector union members, including teachers, to
bargain for benefits. Teachers, students, and their
supporters occupied the Wisconsin statehouse for many weeks, but the law stood. An effort to recall the
governor of the state was mounted in 2012. After an intense and expensive campaign, Governor Scott
Walker defeated the Democratic challenger in the June 2012 recall election and remained in office.

A powerful interest group lobbying on behalf of public employees is the National Education Association
(NEA), a nationwide organization of about 2.8 million teachers and others connected with education.
Many NEA locals function as labor unions. The NEA lobbies intensively for increased public funding of
education.

Interest Groups of Professionals

Numerous professional organizations exist, including the Association of General Contractors of America
and the Institute of Electrical and Electronic Engineers. Some professional groups (see Table 7-3-5) are
more influential than others because of their members’ social status. Lawyers have a unique advantage
because many members of Congress share their profession. Interest groups that represent lawyers
include both the American Bar Association and the Association of Trial Lawyers of America, which has
recently renamed itself the Association for Justice. The trial lawyers have been very active in political
campaigns and are usually one of the larger donors to Democratic candidates. In terms of money spent
on lobbying, however, one professional organization stands head and shoulders above the rest—the
American Medical Association (AMA). Founded in 1847, it is now affiliated with more than 2,000 local
and state medical societies and has a total

Table 7-3-5: Professional Interest Groups

American Medical Association WWW.ama-assm.org
American Dental Association www.ada.org
American Bar Association www.americanbar.org
American Library Association www.ala.org

American Association for Justice = www.justice.org
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The Unorganized Poor

Some have argued that the system of interest-group politics leaves out poor Americans or those without
access to information. Americans who are disadvantaged economically cannot afford to join interest
groups; if they are members of the working poor, they may hold two or more jobs just to survive,
leaving them no time to participate in interest groups. Other groups in the population—including non-
English-speaking groups, resident aliens, single parents, disabled Americans, and younger voters—
probably do not have the time or expertise even to find out what group might represent them. Similarly,
the millions of Americans affected by the mortgage default crisis, some poor and some middle class,
have fought their battles against the banks and mortgage companies alone—no interest group exists or
has formed to lobby for more effective policies to help these people.

R. Allen Hays examined the plight of poor Americans in his book “Who Speaks for the Poor?”. 3* Hays
studied groups and individuals who have lobbied for public housing and other issues related to the poor
and concluded that the poor depend largely on indirect representation. Most efforts on behalf of the
poor come from a policy network of groups—including public housing officials, welfare workers and
officials, religious groups, public-interest groups, and some liberal general-interest groups—that speak
loudly and persistently for the poor. More recent studies update this work by suggesting that
community-based organizations can survive with a combination of local legitimacy and connections to
regional or national organizations. 3** Schlozman, Verba, and Brady completed a comprehensive study of
organized interests in 2012 and affirmed the findings of Hays: affluent and upper-middle-class
Americans can have their voice heard, whereas poor Americans face tremendous obstacles to
participating in the political system and having their interests considered by it. 3¢

Environmental interest groups are not new. We have

already mentioned the National Audubon Society, which

was founded in 1905 to protect the snowy egret from The NRDC works around the world to change

the commercial demand for hat decorations. The patron  government policies toward the environment. Here it
of the Sierra Club, John Muir, worked for the creation of calls on efforts to save the orcas of the Pacific

Northwest coast. Often, NRDC turns to legal action to
national parks more than a century ago. But the achieve its goals.

blossoming of national environmental groups with mass 7 ==
memberships did not occur until the 1970s. Since the
first Earth Day, organized in 1970, many interest groups
have sprung up to protect the environment or to save
unique ecological niches. The groups, many of which are
listed in Table 7-3-6, range from the National Wildlife
Federation, with a membership of more than 5 million

and an emphasis on education, to the more elite i~ PSS o, At

344 R Allen Hays, Who Speaks for the Poor? (New York: Routledge, 2001).

345 Edward T. Walker and John D. McCarthy, “Legitimacy, Strategy, and Resources in the Survival of Community-Based
Organizations,” Social Problems (2010) 57 (3): 315-340.

346 kay Lehman Schlozman, Sidney Verba, and Henry Brady, The Unheavenly Chorus: Unequal Political Voice and the Broken
Promise of American Democracy (Princeton, NJ: Princeton University Press, 2012).
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Environmental Defense Fund, with a membership of 300,000 and a focus on influencing federal policy.
The National Resources Defense Council (NRDC) is another very powerful environmental organization,
one that has often used the law and lawsuits as part of its strategy. Other groups include the Nature
Conservancy, which uses members’ contributions to buy up threatened natural areas and either give
them to state or local governments or manage them itself, and the more radical Greenpeace Society and
Earth First. A more recent entry into the field of environmental groups is the Clean Water Network,
which spun off from the National Resources Defense Council in 2008. The Clean Water Action is an
alliance of local, state-level, and national groups that works to stop dangerous runoff and protect
streams, lakes, and rivers. Many local groups engage in activities such as water sampling and stream
monitoring to make sure that water protection standards are followed.

Table 7-3-6: Environmental Interest Groups

Sierra Club www.sierraclub.org

The Nature Conservancy www.nature.org

National Resources Defense Council = www.nrdc.org

Clean Water Action www.cleanwateraction.org
The World Wildlife Fund www.wwf.org

The Audubon Society www.audubon.org

National Wildlife Federation www.nwf.org


www.sierraclub.org
www.nature.org
www.nrdc.org
www.cleanwateraction.org
www.wwf.org
www.audubon.org
www.nwf.org
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LU AR RI TN How to Organize a Group

Within the last decade, two very different groups have organized to challenge the political status quo:
the Tea Party and the Occupy movement. Although neither of these two groups can be said to have
established itself as a true interest group, both have attracted a great deal of attention in the media
and many supporters and critics. Both groups have formed and acted using twenty-first-century
techniques for organizing.

The Tea Party is a political group that is fairly decentralized and has no top-down administration or
bureaucracy. Critics suggest that it is really a faction of the Republican Party that is extremely
conservative in its views. Members of Tea Party groups generally dispute that charge, although most
of the candidates they back are Republicans. Survey data suggest that some of the members are, in
fact, independent voters rather than Republicans.

The Occupy movement arose in the fall of 2011 as a protest movement against the distribution of
wealth in the United States and an expression of alienation from corporate values and the current
distribution of benefits in society. Occupy camps sprang up across American cities and in European
capitals as well. Supporters tended to be young and well educated or current students who were
unemployed or underemployed, meaning that they could not find work in the field for which they had
trained. The movement challenged local governments by using public spaces for its encampments
and accepting the tickets issued by local police. Most camps were eventually disbanded due to public
safety concerns, but then warmer weather encouraged them to sprout again.

How could you organize a group to change society or improve your university? First, define your
message. Work with a group of like-minded friends to identify your goals. Figure out what kind of a
group structure will work and what tasks need to be done. Now, use the Internet to organize: Set up
your website, blog, Facebook page, and Twitter account. Generate publicity so that others who agree
with you can join your group. You might decide to demonstrate or post signs, or take some symbolic
action to get on the news. Maximize the news exposure by posting a video on YouTube. Use any
email list available to you. Ask people to join your group by “liking” you on Facebook, following you
on Twitter, and perhaps donating to the cause. Use all social media to attract followers and inform
them of your mission. Then use the media to let supporters know about your events.

Many organizing methods that seem so obvious to most Americans under 40, such as texting and
using social media, did not exist 15 years ago. Of course, getting a group started is one thing, but
keeping it going and actually having an impact on public policy require building a more permanent
structure and establishing a solid presence in the political arena. It will not be known for some years
whether the Occupy movement or the Tea Party has such a future.

For an excellent source of ideas for starting a group, see the website: http://movements.org/how-to/

For Critical Analysis
1. Can you think of a group or movement that might be threatening to the government or
university? Should the formation of such a group require government or university approval?
2. Why do Americans believe that they should form groups to express their views and to lobby
governments at every level for their beliefs?
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C - Public-Interest Groups
Public interest is a difficult term to define because there are many publics in our nation of about 323
million. It is almost impossible for one particular public policy to benefit everybody, which makes it

practically impossible to define the public interest. Nonetheless, over the past few decades, a variety of
lobbying organizations listed in Table 7-3-7 have been formed “in the public interest.”

Table 7-3-7: Public-Interest Groups

American Civil Liberties Union www.aclu.org

League of Women Voters www.lwv.org

Common Cause WWW.COmMMOoNCcause.org
Consumer Federation of America www.consumerfed.org
Amnesty International www.amnesty.org

Nader Organizations

The best-known and perhaps the most effective public-interest groups are those organized under the
leadership of consumer activist Ralph Nader. Nader’s rise to the top began in 1965 with the publication
of his book Unsafe at Any Speed, a lambasting critique of General Motors (GM). GM made a clumsy
attempt to discredit Nader’s background. Nader sued the company, the media exploited the story, and
when GM settled out of court for $425,000, Nader became a recognized champion of consumer
interests. Since then, Nader has turned over much of his income to the more than 60 public-interest
groups that he has formed or sponsored. Nader ran for president in 2000 on the Green Party ticket and
again in 2004 and 2008 as an independent.

Other Public-Interest Groups

One overarching public interest is an effective political system. One of the first groups seeking political
reform was Common Cause, founded in 1970. Its goals are moving national priorities toward “the
public” and making governmental institutions more responsive to the needs of the public. Anyone
willing to pay dues of at least $25 per year can become a member. Members are polled regularly to
obtain information about local and national issues requiring reassessment. Some of the activities of
Common Cause have been

1) helping to ensure the passage of the Twenty-sixth
Image 7-3-2: Young people work together to clean

Am?nqment (giving 18_yea_r_0|ds' th? right to vote), up a creek that has been polluted by run-off and
2) achieving greater voter registration in all states, flooding.

3) supporting the complete withdrawal of all U.S.
forces from South Vietnam in the 1970s, and

4) succeeding in passing campaign finance reform
legislation.

Although Common Cause has about 400,000 members and
is still working for political reforms at the national and
state level, it is not as well known today as MoveOn.org.
Founded in 1998 by two entrepreneurs from California,
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the group’s original purpose was to get millions of people to demand that President Clinton be censured
instead of impeached and that the country should “move on” to deal with more important problems.
What was strikingly different about this organization is that it was—and continues to be—an online
interest group. MoveOn (www.moveon.org) has more than 8 million members and is now a family of
organizations that are politically active in national campaigns and in pressuring government on specific
issues.

The American Civil Liberties Union (ACLU) dates back to World War |1 (1914-1918), when, under a
different name, it defended draft resisters. It generally enters into legal disputes related to Bill of Rights
issues. The ACLU website has an excellent discussion of individuals’ and groups’ rights to express
themselves and protest within the law. An international interest group with a strong presence on U.S.
college campuses is Amnesty International. This organization, founded in 1961, spans the globe. The
mission is to end human rights abuses wherever they are found. Sometimes under fire for its
unconventional methods, Amnesty International has compiled an outstanding record of documenting
human rights abuses and was awarded the Nobel Prize in 1977.

Single-interest groups, being narrowly focused, may be able to call attention to their causes because
they have simple, straightforward goals and because their members tend to care intensely about the
issues. Thus, such groups can easily motivate their members to contact legislators or to organize
demonstrations in support of their policy goals.

A number of interest groups focus on just one issue. The abortion debate has created various groups
opposed to abortion, such as the National Right to Life Committee, and groups in favor of abortion
rights, such as NARAL Pro-Choice America (see Table 7-3-8). Other single-issue groups are the National
Rifle Association, the Right to Work Committee (an anti-union group), and the American Israel Public
Affairs Committee (a pro-Israel group).

Table 7-3-8: “One-Issue” Interest Groups

National Right to Life Committee www.nrlc.org

NARAL Pro-Choice America www.naral.org

National Rifle Association WWW.Nra.org

Brady Campaign (handgun control) www.bradycampaign.org
American Society for the Prevention of Cruelty to Animals WWW.aspca.org

People for the Ethical Treatment of Animals www.peta.org

Mothers Against Drunk Driving www.madd.org

AARP WWW.aarp.org


www.moveon.org
www.nrlc.org
www.naral.org
www.nra.org
www.bradycampaign.org
www.aspca.org
www.peta.org
www.madd.org
www.aarp.org
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Homegrown interests are not the only players in the game. Washington, DC, is also the center for
lobbying by foreign governments as well as private foreign interests. The governments of the largest U.S.
trading partners, such as Canada, European Union (EU) countries, Japan, and South Korea, maintain
substantial research and lobbying staffs. Even smaller nations, such as those in the Caribbean, engage
lobbyists when vital legislation affecting their trade interests is considered. Frequently, these foreign
interests hire former representatives or former senators to promote their positions on Capitol Hill. To
learn more about how foreign interests lobby the U.S. government, see this chapter’s Beyond Our
Borders feature.

SETLLRTE:TIG IS Lobbying and Foreign Interests

Domestic groups are not alone in lobbying the federal government. Many foreign entities hire
lobbyists to influence policy and spending decisions in the United States. American lobbying firms are
often utilized by foreign groups seeking to advance their agendas. The use of American lobbyists
ensures greater access and increases the possibility of success. In 2013 more than 130 countries
publicly reported spending more than $300 million lobbying the United States government and
promoting their nations through public relations campaigns. With the United States holding such a
dominant position in the global economy and world affairs, it is hardly surprising that foreign entities
regularly attempt to influence the U.S. government.

Foreign Corporations and the Global Economy

Economic globalization has had an incalculable impact on public policy worldwide. Given the United
States’ prominence in the global economy, international and multinational corporations have taken a
keen interest in influencing the U.S. government. Foreign corporations spend millions of dollars each
year on lobbying in an effort to create favorable business and trade conditions.

Consider several examples: In the list of top spenders for lobbying in 2013 is Royal Dutch Shell, the
largest oil company in the world. Based in the Netherlands, Shell Oil spent almost $9 million on
lobbying in 2013. British Petroleum spent about $8 million, down considerably from the year of the
Gulf oil spill, when it spent more than $15 million to assure a settlement in that case.
GlaxoSmithKline, one of the world’s leading pharmaceutical firms, spent extensively on lobbying in
the United States to influence health-care legislation. Toyota Motors, by comparison, spent only
about S5 million on lobbying in 2013. 3%

Influence from Other Nations

Foreign nations also hire firms to represent their interests before Congress and with the executive
branch of government. As Congress considers an immigration reform law, many nations will be
lobbying to gain higher numbers of visas for their citizens to come to the United States. Ireland, South
Korea, Poland, and Canada have already spent millions on this effort.

347 For reports on the expenditures of countries on lobbying efforts, go to the database at http://foreignlobbying.org, which is
sustained by ProPublica and the Sunlight Foundation, two not-for-profit organizations dedicated to making information about
government more public. You can also go directly to the database maintained by the Department of Justice at www.fara.gov.
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Poor nations spend some of their budget to lobby Congress for an increase in economic aid, whereas
some corrupt regimes hire lobbyists to pursue their interests in Washington, DC, rather than using
their own diplomats. For example, Qorvis, a major lobbying firm, has been representing Equatorial
Guinea, a very small nation in West Africa. There, the ruling family takes in most of its oil money,

whereas the majority of its people are impoverished. ; 7.3.3. Th d head R —
. . Image 7-3-3: The world headquarters of Royal Dutc
The nation spent about $70,000 for the U.S. public Shell in The Hague, The Netherlands. The company

relations campaign to improve its image in Washington,  spends millions of dollars annually to influence U.S.
DC. 348 policy.

Individuals and firms that lobby as agents of foreign
principals must register with the Department of Justice
(DOJ). Each year the DOJ sends a report to Congress on
the registrants and their clients, data that are available
through the Foreign Agents Registration Act (FARA)
online list. In recent years, legislation has been
introduced to ban lobbying by foreign firms and foreign
nations, but it has not become law.

For Critical Analysis

1. Should foreign governments and foreign corporations be permitted to lobby the members of
Congress in the same way as American interest groups?

2. Should members of Congress and the executive branch have to report any contacts from a
foreign nation or corporation?

348 Kessler, Aaron and Wanjohi Kabukuru. “Shadow Diplomacy: African Nations Bypass Embassies, Tap Lobbyists.” Huffington
Post, July 30, 2013. http://www.huffingtonpost.com/2013/07/30/african-lobbyists n 3676489.htm/
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7-4 What Makes an Interest Group Powerful?

At any time, thousands of interest groups are attempting to influence state legislatures, governors,
Congress, and members of the executive branch of the U.S. government. What characteristics make
some of those groups more powerful than others and more likely to have influence over government
policy? Generally, interest groups attain a reputation for being powerful through their membership size,
financial resources, leadership, cohesiveness, and, increasingly, their ability to rally public support
behind their cause, whether through in-person demonstrations or via social media. Grossmann suggests
that certain groups become more powerful than others and more well-known through a combination of
successful tactics or behaviors and their ability to form an organization that continues these

strategies. 3*°

Figure 7-4-1: Profiles of Power—Four Influential Interest Groups
i of Retired People

The Nature Conservancy

Membership: 37 million
Americans, mostly over 50

Membership: 1 million through
subscriptions to the magazine
Location: Washington, DC Location: Fairfax, Virginia

Website: www.aarp.org Website: www.nature.org

AARP began as an org: n of retired and has
grown in the last three d to a mass org; servi
more than 37 million members, With a membership fee of only
$16 per year, members are entitled to magazines and

The Nature Conservancy is one of the largest and most successful
environmental groups in the world, with total lobbying expenditures
for 2014 of $900 million, The Conservancy is often criticized by other
environmental groups because it is very willing to partner with

information, lobbying on their behalf, and access to purchase
medical insurance, automobile insurance and travel services.
AARP's political power derives from its huge membership, its
ability to communicate to its members, and its mission to serve
the needs of seniors, The group is now one of the best financed
in Washington with an annual revenue base of $1.4 billion. Critics
point out that AARP doesn't really offer insurance but lends its
name and to other lons, which pay royalt
of $700 million a year to AARP. In 2014, AARP spent $8.9 million
on lobbying Congress,

Source: Conter for Responsive PoliIcs, www.opansecrats org

private property owners, corporations, and the states to purchase
and save specific tracts of land, It is seen as being more favorable
10 private ownership and capitaism than many other environmental
interest groups. However, it has successiully purchased and
preserved millions of acres of land, reels, and seabed around the
world, The organization has net assets of more than $5.7 bilion

Source: Tho Nature Consonvancy 2012 Annwal roport, Charity Navigator,
www chantyraigator org

+ of ica ( )

Membership: Only about 50,
including all of the major
drug-makers in the world,

The list is available on PhRMAs
| website.

Location: Washington, D.C.
Website: PhRMA org

During the debate over the Patient Protection and Affordabity Act
(the Obama health-care plan), PhRMA was considarad one of the
most influential players, working on the behalf of its corporate
members to keep the government from regulating the cost of
drugs. While the overall finances of the association are not public,
the not-for-profit arm, PhRMA Foundation, i t of

Union (SEIV)

Membership: 1.8 million

One of the fastest growing unions in the country, the SEIU played

an important role in the election of President Barack Obama. With

its growth concentrated among public workers, the union saw the
lection of a progressi ident as ial to the welfare of its

members. SEIU has been a major campaign contributor for

D ic party In the 2014 election cycle, the

thousands of doflars to schotarship and research each year, and
the interest group itself spent more than $16.6 million on lobbying
in 2014,

Source: The Naturo Consarvancy 2014 Ansual report, Charity Navigator,
W Chantynavigator.ong

organization donated $23.4 million to candidates and outsice
organizations. In addition, the union spent about $5 million on
“independent” expenditures for advertising and other forms of
communication in 2014, The organization reported that it spent
about $1 million on lobbying in 2014.

Source: Contor for

Polscs, oy

349 Matt Grossmann, The Not-So-Special Interests: Interest Groups, Public Representation, and American Governance (Berkeley,
CA: Stanford University Press, 2012).
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No legislator can deny the power of an interest group that includes The industry that spends
thousands of his or her own constituents among its members. Labor the most on lobbying
unions and organizations such as AARP and the American Automobile each year is the
Association (AAA) are able to claim voters in every congressional pharmaceutical/ health

district. Having a large membership—more than 11 million in the case of | industry.

the AFL-CIO—carries a great deal of weight with government officials.

AARP now has about 37 million members and a budget of approximately $1 billion for its operations. In
addition, AARP claims to represent all older Americans, who constitute close to 20 percent of the
population, whether they join the organization or not.

Having a large number of members, even if the individual membership dues are relatively small,
provides an organization with a strong financial base. Those funds pay for lobbyists, television
advertisements, mailings to members, websites, and many other resources that help an interest group
make its point to politicians. The business organization with the largest membership is probably the U.S.
Chamber of Commerce, which has more than 300,000 members. The Chamber of Commerce uses its
members’ dues to pay for staff and lobbyists as well as an up-to-date communications network: all
members can receive email, use Facebook and Twitter, and check the website to get updates on the
latest legislative proposals.

Other organizations may have fewer members but nonetheless be able to muster significant financial
resources. The pharmaceutical industry is represented in Washington, DC, by the Pharmaceutical
Research Manufacturers of America (PhRMA), sometimes called Big Pharma. In 2009 this lobby poured
resources into the fight over health reform legislation, seeking and getting limits on how much the new
legislation would cost the pharmaceutical industry. According to Wendell Potter, a former insurance
executive turned activist, Big Pharma spent more than $2.6 billion between 1998 and 2012, far more
than the gas and oil industry or defense contractors. What do they want for their money? Potter claims
that lobbying effort is meant to keep legislators from interfering with the companies’ “predatory pricing
practices” while they enjoy many years of patent protection. 3*°

Money is not the only resource that interest groups need to have. Strong leaders who can develop
effective strategies are also important. The National Resources Defense Council, formed in 1970 by a
group of lawyers and law students who saw the need for a legal approach to environmental problems, is
often cited as an outstanding environmental group. The leadership of the NRDC has led strong lobbying
efforts for congressional action and planned superb strategies for bringing legal action against polluters
and government agencies. Another example is the American Israel Public Affairs Committee (AIPAC),
which has long benefited from strong leadership. AIPAC lobbies Congress and the executive branch on
issues related to U.S.—Israeli relations, as well as general foreign policy in the Middle East. AIPAC has
been successful in facilitating a close relationship between the two nations, which includes the $6 billion
to S8 billion in foreign aid that the United States annually bestows on Israel. Despite its modest

350 Wendall Potter, “Big Pharmas’ Stranglehold on Washington,” Center for Public Integrity, September 13, 2013.
http://www.publicintegrity.orq/2013/02/11/12175/opinion-big-pharmas-stranglehold-washington
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membership size, AIPAC has won bipartisan support for its agenda and is consistently ranked among the
most influential interest groups in America.

Other interest groups, including some with few financial resources, succeed in part because they are led
by individuals with charisma and access to power, such as Jesse Jackson of the Rainbow Coalition.
Sometimes, choosing a leader with a particular image can be an effective strategy for an organization.
The National Rifle Association (NRA) had more than organizational skills in mind when it elected the late
Charlton Heston as its president. The strategy of using an actor who was identified with powerful roles
as the spokesperson for the organization worked to improve its national image.

Regardless of an interest group’s size or the amount of funds in its coffers, the motivation of its
members is a key factor in determining how powerful it is. If the members of a group are committed to
their beliefs strongly enough to email or tweet their representatives, join a march on Washington, DC, or
work together to defeat a candidate, that group is considered powerful.

In contrast, although groups that oppose abortion rights have had little success in influencing policy,
they are considered powerful because their members are vocal and highly motivated. Other measures
of cohesion include the ability of a group to get its members to contact Washington, DC, quickly or to
give extra money when needed. The NRA can generate hundreds of thousands of messages from its
members when gun control legislation is under consideration.

7-5 Interest Group Strategies

7.4 - Identify the direct and indirect techniques that interest groups use to influence government
decisions.

Interest groups employ a wide range of techniques and strategies to
promote their policy goals. Although few groups are successful at

persuading Congress and the president to completely endorse their The lobbying business
programs, many are able to block—or at least weaken—legislation that earns more than $3.3
is injurious to their members. The key to success for interest groups is billion annually.

access to government officials. To gain such access, interest groups and

their representatives try to cultivate long-term relationships with legislators and government officials.
The best of these relationships are based on mutual respect and cooperation. The interest group
provides the officials with excellent sources of information and assistance, and the officials in turn give
the group opportunities to express its views.

The techniques used by interest groups can be divided into direct and indirect techniques. With direct
techniques, the interest group and its lobbyists approach the officials personally to present their case.
With indirect techniques, in contrast, the interest group uses the general public or individual
constituents to influence the government on its behalf.
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Lobbying, publicizing ratings of legislative behavior, building coalitions, and providing campaign
assistance are the four main direct techniques used by interest groups.

Lobbying Techniques

The term lobbying comes from the activities of private citizens regularly
congregating in the lobbies of legislative chambers before a session to
petition legislators. In the latter part of the 1800s, railroad and
industrial groups openly bribed state legislators to pass legislation
beneficial to their interests, giving lobbying a well-deserved bad name.
Most lobbyists today are professionals. They are either consultants to a
company or interest group or members of one of the Washington, DC,
law firms that specialize in providing such services. Specialized law firms
based in the capital region provide specialists in every sector of
government policy to meet their clients’ needs. One of the most successful firms is Akin, Gump, et. al.,
LLP, which received more than $39 million in fees for its efforts in 2015. Allegiant Travel, the Denver
Airport, Dow Chemicals, and a number of Native American—owned casinos were among Akin, Gump’s
clients. In addition, the firm represented a number of foreign entities, including Samsung Corporation,
the US India Security Council, and Volkswagen AG. Amazon spent more than $600,000 on Akin, Gump,
et. al. 3! Among the firm’s representatives are several former Representatives and others who have
served in government.

As of 2013, the average
salary for a lobbyist was
$101,000, but a retired
congressperson turned
lobbyist might earn more
than $1 million.

Lobbyists engage in an array of activities to influence legislation and government policy. These include
the following:

1. Engaging in private meetings with public officials, including the president’s advisers, to make known the
interests of the lobbyists’ clients. Although acting on behalf of their clients, lobbyists often furnish needed
information to senators and representatives (and government agency appointees) that these officials
could not easily obtain on their own. It is to the lobbyists’ advantage to provide accurate information so
that policymakers will rely on them as a source in the future.

2. Testifying before congressional committees for or against proposed legislation.

3. Testifying before executive rule-making agencies—such as the Federal Trade Commission (FTC) or the
Consumer Product Safety Commission—for or against proposed rules.

4. Assisting legislators or bureaucrats in drafting legislation or prospective regulations. Often, lobbyists
furnish advice on the specific details of legislation.

5. Inviting legislators to social occasions, such as cocktail parties, boating expeditions, and other events,
including conferences at exotic locations. Most lobbyists believe that meeting legislators in a relaxed
social setting is effective.

6. Providing political information to legislators and other government officials. Often, the lobbyists have
better information than the party leadership about how other legislators are going to vote. In this case,
the political information they furnish may be a key to legislative success.

7. Supplying nominations for federal appointments to the executive branch.

351 The full name of this law firm is Akin, Gump, Strauss, Hauer and Feld. The source for the billing information is the Center for
Responsive Politics, http://www.opensecrets.org.
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The Ratings Game

Many interest groups attempt to influence the overall behavior of legislators through their rating
systems. Each year, the interest group selects legislation that it believes is most important to its goals
and then monitors how legislators vote on it. Each legislator is given a score based on the percentage of
times that he or she voted in favor of the group’s position. The usual scheme ranges from 0 to 100
percent. In the ratings scheme of the liberal Americans for Democratic Action, for example, a rating of
100 means that a member of Congress voted with the group on every issue and is, by that measure, very
liberal.

Ratings are a shorthand way of describing members’ voting records for interested citizens. They can also
be used to embarrass members. For example, an environmental group identifies the 12 representatives
it believes have the worst voting records on environmental issues and labels them “the Dirty Dozen,”
and a watchdog group describes those representatives who took home the most “pork” for their
districts or states as the biggest “pigs.”

Building Alliances

Another direct technique used by interest groups is to form a coalition with other groups that are
concerned about the same legislation. Often, these groups will set up a paper organization with an
innocuous name to represent their joint concerns.

Members of such a coalition share expenses and multiply the influence of their individual groups by
combining their efforts. Other advantages of forming a coalition are that it blurs the specific interests of
the individual groups involved and makes it appear that larger public interests are at stake. These
alliances also are efficient devices for keeping like-minded groups from duplicating one another’s
lobbying efforts.

Campaign Assistance

Interest groups have additional strategies to use in their attempts to influence government policies.
Groups recognize that the greatest concern of legislators is to be reelected, so they focus on the
legislators’ campaign needs. Associations with large memberships, such as labor unions, are able to
provide workers for political campaigns, including precinct workers to get out the vote, volunteers to
put up posters and pass out literature, and people to staff telephone banks for campaign headquarters.

In many states where certain interest groups have large memberships, candidates vie for the groups’
endorsements in the campaign. Gaining those endorsements may be automatic, or it may require that
the candidates participate in debates or interviews with the interest groups. Endorsements are
important because an interest group usually publicizes its choices in its membership publication and
because the candidate can use the endorsement in her or his campaign literature. Traditionally, labor
unions have endorsed Democratic Party candidates. Republican candidates, however, often try to
persuade union locals at least to refrain from any endorsement. Making no endorsement can then be
perceived as disapproval of the Democratic Party candidate.

Despite the passage of the Bipartisan Campaign Finance Act in 2002, the 2016 election boasted record
campaign spending. The usual array of interest groups—Ilabor unions, professional groups, and business
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associations—gathered contributions to Image 7-5-1: Interest groups from every imaginable ideological point of
their political action committees and view issue scorecards of individual legislators’ voting records as they

o ) relate to the organization’s agenda. Shown here are two such
distributed them to the candidates. Most scorecards. How much value can voters place on these kinds of ratings?

labor contributions went to Democratic
candidates, whereas a majority of business
contributions went to Republicans. Some
groups, such as real estate agents, gave
evenly to both parties. At the same time,
the newer campaign groups, the so-called
527 organizations—tax-exempt -
associations focused on influencing T Y AW RS ——
political elections—raised more than $800 —

million in unregulated contributions to

support campaign activities, registration drives, and advertising. After seeing the success of these groups
in raising and spending funds, hundreds of interest groups, private and nonprofit, have founded their
own 527 organizations to spend funds for advertising and other political activities. The 2009 decision of
the Supreme Court in Citizens United v. FEC makes it possible for unions, interest groups, and
corporations to spend money directly on advertising for and against candidates in every election.

AT L LR N \Who Decides Endorsements?

In most statewide and national elections, candidates vie for endorsements from interest groups. As
noted in the text, an endorsement will bring the candidate free advertising, a connection to a group,
and, sometimes, contributions and volunteers. In most cases, interest group endorsements are made
in late summer and are fairly easy to predict: unions tend to endorse Democratic candidates, and
business groups endorse Republicans. Occasionally a union may decline to endorse any candidate,
which is usually read as a negative by the Democratic base.

Who even knows about endorsements? Much of the general public knows very little about
endorsements. Only the members of the endorsing organization and strong partisans are aware of
endorsements. They may share their information as informed voters with friends, coworkers, and
family members. That is exactly what candidates hope for.

In 2016 the presidential primary season occasioned an early scuffle over endorsements. As the
expected nominee of the Democratic Party for 2016, Hillary Clinton garnered some endorsements as
early as the summer of 2015. When Senator Bernie Sanders entered the race, competition for
endorsements began in earnest. By March 2016, the majority of labor unions had endorsed Secretary
Clinton, but the Communications Workers of America and several other groups endorsed Sanders.

As the split between the unions became apparent, the process for making endorsements came into
question. Several commentators suggested that unions that held polls of their members were more
likely to endorse Sanders, whereas unions that allowed their executive committees to decide all went
for Clinton. The AFL-CIO announced that it would not hold an endorsement vote in February,
although several of its member unions had already endorsed Secretary Clinton. As the president of
the AFL-CIO stated, “I have concluded that there is a broad consensus for the AFL-CIO to remain
neutral in the presidential primaries for the time being.”* In years past, this major union has
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sometimes endorsed a candidate early (Al Gore in 1999) and often waited until the primaries were
almost over (Barack Obama in 2004). There is little doubt about which candidate they will endorse in
the general election.

For Critical Analysis
1. Do you think endorsements should be decided by interest group elites or by vote of the
group’s members?
2. How would you find out if a candidate has received endorsements from interest groups?

Interest groups can also try to influence government policy by working through others, who may be
constituents or the general public. Indirect techniques mask the interest group’s own activities and
make the effort appear to be spontaneous. Furthermore, legislators and government officials are often
more impressed by contacts from constituents than from an interest group’s lobbyist.

Generating Public Pressure

In some instances, interest groups try to produce a groundswell of public pressure to influence the
government. Such efforts may include advertisements in national magazines and newspapers, mass
mailings, television publicity, and demonstrations. The Internet, YouTube, Twitter, and Facebook make
communication efforts even more effective. “Like” Change to Win Federation or the Sierra Club or
Occupy California on Facebook, and you will receive a constant set of tweets, blogs, and links to videos.
The Occupy movement gathered almost all of its strength and organizing power through the use of
social networks.

Interest groups also may commission polls to find out what the public’s sentiments are and then
publicize the results. Of course, the questions in the polls are worded to get public responses that
support the group’s own position. The intent of this activity is to convince policymakers that public
opinion overwhelmingly supports the group’s position.

Some corporations and interest groups also engage in a practice that might be called climate control.
With this strategy, public relations efforts are aimed at improving the public image of the industry or
group and are not necessarily related to any specific political issue. Contributions by corporations and
groups in support of public television programs, sponsorship of special events, and commercials
extolling the virtues of corporate research are some ways of achieving climate control. For example, to
improve its image in the wake of the 2010 Deepwater Horizon oil spill in the Gulf of Mexico, British
Petroleum (BP) launched a set of advertisements featuring individuals who work for the corporation
talking about the cleanup, the good work done by BP, and their own pride in working for the
corporation. Procter and Gamble (P&G) conceived its “Thank You, Mom” campaign for the 2014 Sochi
Winter Olympics to build a warm image in addition to selling products. By building a reservoir of
favorable public opinion, groups believe that their legislative goals will be less likely to encounter
opposition from the public.

Using Constituents as Lobbyists

Interest groups also use constituents to lobby for their goals. In the “shotgun” approach, the interest
group tries to mobilize large numbers of constituents to email, tweet, write, or phone their legislators or
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the president. These efforts are effective on Capitol Hill only with a very large number of responses,
however, because legislators know that the voters did not initiate the communications on their own.
Artificially manufactured grassroots activity has been aptly labeled Astroturf lobbying. A more powerful
variation of this technique uses only important constituents. With this approach, known as the “rifle”
technique or the “Utah plant manager theory,” the interest group might, for example, ask the manager
of a local plant in Utah to contact the senator from Utah. Because the constituent is seen as responsible
for many jobs or other resources, the legislator is more likely to listen carefully to the constituent’s
concerns about legislation than to a paid lobbyist. 35

The importance of the electronic media cannot be understated for indirect lobbying. Whether Yoko Ono
is speaking against allowing fracking in her home state, New York, or Beyoncé and a host of other media
personalities are organizing for gun control, people recognize these individuals and want to see them,
and thus receive a message about a public policy issue. 33

Unconventional Forms of Pressure

Sometimes, interest groups may employ forms of pressure that fall outside the ordinary political
process. These can include marches, rallies, civil disobedience, or demonstrations. Such assemblies, as
long as they are peaceful, are protected by the First Amendment. Chapter 5 described the civil
disobedience techniques of the African American civil rights movement in the 1950s and 1960s. The
1963 March on Washington in support of civil rights was one of the most effective demonstrations ever
organized. The women’s suffrage movement of the early 1900s also employed marches and
demonstrations to great effect.

Demonstrations, however, are not always peaceable. Violent demonstrations have a long history in
America, dating back to the anti-tax Boston Tea Party described in Chapter 2. The Vietham War (1964—
1975) provoked many demonstrations, some of which were violent. In 2014 protests against the police
and city officials broke out in Ferguson, Missouri. The protests were sparked by the shooting of an
unarmed black man by a police officer. Demonstrations became violent, with attacks on property, and
the police responded in force. In this case, the accounts of the original shooting and the demonstrations
spread across the nation on Twitter and other social media in real time, although not all accounts of the
incidents were based in fact. The Ferguson incident became the catalyst for a nation-wide social
movement, Black Lives Matter, as well as calling attention to the use of military equipment by local
authorities. Real policy changes in police behavior and the criminal justice system may result from this
incident. Another unconventional form of pressure is the boycott—a refusal to buy a particular product
or deal with a particular business. To be effective, boycotts must command widespread support. One
example was the African American boycott of buses in Montgomery, Alabama, during 1955. Another
was the boycott of California grapes that were picked by nonunion workers as part of a campaign to
organize Mexican American farmworkers. The first grape boycott lasted from 1965 to 1970; a series of
later boycotts was less effective. More recently, the Girl Scouts of America faced a cookie boycott from
some pastors of the Christian right, who called the scouts pro-abortion and pro-lesbian, and gay and

352 Tim Hyson, “Contrary to Popular Belief, Constituents Trump Lobbyists,” Congressional Management Foundation, January 25,
2011. http://www.congressionalfoundation.org/news/blog/866

353 “Demand a Plan PSA: Beyonce, Jessica Alba, Jamie Foxx, Rashida Jones and More Rally for Gun Control (video).” Huffington
Post, December 21, 2012. www.huffingtonpost.com
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lesbian groups called for a boycott of Russian vodka because of that nation’s laws restricting protests or
public comment supporting homosexuals.

7.5 - Describe the legislation that regulates the reporting of lobbying efforts at the federal level and
discuss why it is relatively ineffective.

Congress made its first attempt to control lobbyists and lobbying activities through Title Ill of the
Legislative Reorganization Act of 1946, otherwise known as the Federal Regulation of Lobbying Act. The
act actually provided for public disclosure more than for regulation, and it neglected to specify which
agency would enforce its provisions. The 1946 legislation defined a lobbyist as any person or
organization that received money to be used principally to influence legislation before Congress. Such
persons and individuals were supposed to register their clients and the purposes of their efforts and
report quarterly on their activities.

The legislation was tested in a 1954 Supreme Court case, United States v. Harriss, and was found to be
constitutional. ** The Court agreed that the lobbying law did not violate due process, freedom of speech
or of the press, or the freedom to petition. The Court narrowly construed the act, however, holding that
it applied only to lobbyists who were influencing federal legislation directly.

The immediate result of the act was that a minimal number of individuals registered as lobbyists.
National interest groups, such as the NRA and the American Petroleum Institute, could employ hundreds
of staff members who were, of course, working on legislation, but only register one or two lobbyists
who were engaged principally in influencing Congress. There were no reporting requirements for
lobbying the executive branch, federal agencies, the courts, or congressional staff.

According to the Center for Responsive Politics, approximately 11,465 individuals and organizations
registered in 2015 as lobbyists, although most experts estimated that 10 times that number were
actually employed in Washington, DC, to exert influence on the government.

Whereas lobbying firms and individuals who represent foreign corporations must register with Congress,
lobbyists who represent foreign governments must register with the Department of Justice under the
Foreign Agent Registration Act of 1938. The Department of Justice publishes an annual report listing the
lobbyists and the nations that have reported their activities. That report is available online at the
Department of Justice website (www.fara.gov).

The reform-minded Congress of 1995-1996 overhauled the lobbying legislation, fundamentally changing
the ground rules for those who seek to influence the federal government. Lobbying legislation passed in
1995 included the following provisions:

354 347 U.S. 612 (1954).
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1. Alobbyist is defined as anyone who spends at least 20 percent of his or her time lobbying
members of Congress, their staffs, or executive branch officials.

2. Lobbyists must register with the clerk of the House and the secretary of the Senate within 45
days of being hired or of making their first contacts. The registration requirement applies to
organizations that spend more than $20,000 in one year or to individuals who are paid more
than $5,000 annually for lobbying work.

3. Semiannual (now quarterly and electronic) reports must disclose the general nature of the
lobbying effort, specific issues and bill numbers, the estimated cost of the campaign, and a list of
the branches of government contacted. The names of the individuals contacted need not be
reported.

4. Representatives of U.S.-owned subsidiaries of foreign-owned firms and lawyers who represent
foreign entities also are required to register.

5. The requirements exempt grassroots lobbying efforts and those of tax-exempt organizations,
such as religious groups.

Both the House and the Senate adopted new rules on gifts and travel expenses: The House adopted a
flat ban on gifts, and the Senate limited gifts to $50 in value and to no more than $100 in total value
from a single source in a year. There are exceptions for gifts from family members and for home-state
products and souvenirs, such as T-shirts and coffee mugs. Both chambers banned all-expenses-paid
trips, golf outings, and other such junkets. An exception applies for “widely attended” events, however,
or if the member is a primary speaker at an event. These gift rules stopped the broad practice of taking
members of Congress to lunch or dinner, but the various exemptions and exceptions have caused much
controversy as the Senate and House Ethics Committees have considered individual cases.

The regulation of lobbying activity again surfaced in 2005, when several scandals came to light. At the
center of some publicized incidents was a highly influential and corrupt lobbyist, Jack Abramoff. Using
his ties with numerous Republican (and a handful of Democratic) lawmakers, Abramoff brokered many
deals for the special-interest clients that he represented in return for campaign donations, gifts, and
various perks. In January 2006 Abramoff pled guilty to three criminal felony counts related to the
defrauding of Native American tribes and the corruption of public officials.

In 2007 both parties claimed that they wanted to reform lobbying legislation and the ethics rules in
Congress. The House Democrats tightened the rules in that body early in the year, as did the Senate. The
aptly named Honest Leadership and Open Government Act of 2007 was signed by President Bush in
September 2007. The law tightened reporting requirements for lobbyists, extended the time period
before ex-members can accept lobbying jobs (to two years for senators and one year for House
members), set up rules for lobbying by members’ spouses, and changed some campaign contribution
rules for interest groups. The new rules adopted by the respective houses bar all members from
receiving gifts or trips paid for by lobbyists unless preapproved by the Ethics Committee. Within three
months after the bill took effect, a loophole was discovered that allows lobbyists to make a campaign
contribution to a senator’s campaign, for example, and then go to a fancy dinner where the campaign is
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allowed to pay the bill. 35° As with most other pieces of lobbying legislation, additional loopholes will be
discovered and utilized by members and interest groups.

7-6 Interest Groups and Representative Democracy

The role played by interest groups in shaping national policy has caused many to question whether we
really have a democracy at all. Most interest groups have a middle-class or upper-class bias. Members of
interest groups can afford to pay the membership fees, are generally well educated, and normally
participate in the political process to a greater extent than the “average” American. Furthermore, the
majority of Americans do not actually join a group outside of their religious congregation or a
recreational group. They allow others who do join to represent them.

Furthermore, leaders of some interest groups may constitute an “elite within an elite,” in the sense that
they usually are from a different economic or social class than most of their members. Certainly,
association executives are highly paid individuals who live in Washington, DC, and associate regularly
with the political elites of the country. The most powerful interest groups—those with the most
resources and political influence—are primarily business, union, trade, or professional groups. In
contrast, public-interest groups or civil rights groups make up only a small percentage of the interest
groups lobbying Congress and may struggle to gain enough funds to continue to exist.

Thinking about the relatively low number of Americans who join them and their status as middle class or
better leads one to conclude that interest groups are really an elitist phenomenon rather than, as
discussed in Chapter 1, a manifestation of pluralism. Pluralist theory proposes that these many groups
will try to influence the government and struggle to reach a compromise that will be advantageous to all
sides. If most Americans are not represented by a group, say, on the question of farm subsidies or
energy imports, however, is there any evidence that the final legislation improves life for ordinary
Americans?

The results of lobbying efforts—congressional legislation—do not always favor the interests of the most
powerful groups, however. In part, this is because not all interest groups have an equal influence on
government. Each group has a different combination of resources to use in the policymaking process.
Whereas some groups are composed of members who have high social status and significant economic
resources, such as the National Association of Manufacturers, other groups derive influence from their
large memberships. AARP’s large membership allows it to wield significant power over legislators. Still
other groups, such as environmentalist groups, have causes that can claim strong public support even
from people who have no direct stake in the issue. Groups such as the NRA are well organized and have
highly motivated members. This enables them to channel a stream of mail or electronic messages
toward Congress with a few days’ effort.

Even the most powerful interest groups do not always succeed in their demands. Whereas the U.S.
Chamber of Commerce may understandably have a justified interest in the question of business taxes,
many legislators might feel that the group should not engage in the debate over the future of Social

355 Robert Pear, “Ethics Law Isn’t Without Its Loopholes,” The New York Times, April 8, 2008.
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Security. In other words, groups are seen as having a legitimate concern about the issues closest to their
interests but not necessarily about broader issues. This may explain why some of the most successful
groups are those that focus on very specific issues—such as tobacco farming, funding of abortions, or
handgun control—and do not get involved in larger conflicts.
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Chapter Summary

7.1 Aninterest group is an organization whose members share common objectives and actively attempt
to influence government policy. Interest groups proliferate in the United States because they can
influence government at many points in the political structure and because their efforts are protected
by the First Amendment to the Constitution. Madison believed that having many opportunities for
groups to flourish would protect minority rights.

7.2 People join interest groups for solidary or emotional benefits, for material or financial reasons, or for
purposive reasons. However, many individuals join no interest groups yet are able to benefit from the
work of their members. This reality is called the “free rider” problem. Interest groups often grow from
the participation of individuals in social movements.

7.3 Major types of interest groups include business, agricultural, labor, public employee, professional,
and environmental groups. Other important groups may be considered public-interest groups. In
addition, special-interest groups and foreign governments lobby the government. The relative power of
interest groups can be estimated based on the size of their membership, their financial resources,
leadership, cohesion, and support among the public.

7.4 Interest groups use direct and indirect techniques to influence government. Direct techniques
include testifying before committees and rule-making agencies, providing information to legislators,
rating legislators’ voting records, aiding political campaigns, and building alliances. Indirect techniques
to influence government include campaigns to rally public sentiment, use of social media to generate
public pressure, efforts to influence the climate of opinion, and the use of constituents to lobby for the
group’s interests. Unconventional methods of applying pressure include demonstrations and boycotts.

7.5 The 1946 Legislative Reorganization Act was the first attempt to control lobbyists and their activities
through registration requirements. The United States Supreme Court narrowly construed the act as
applying only to lobbyists who directly seek to influence federal legislation.

7.5 In 1995 Congress approved new legislation requiring anyone who spends 20 percent of his or her
time influencing legislation to register. Also, any organization spending $20,000 or more and any
individual who is paid more than $5,000 annually for his or her work must register. Quarterly reports
must include the names of clients, the bills in which they are interested, and the branches of
government contacted. The 2007 lobbying reform law tightened the regulations on lobbyists and
imposed other rules on members who wish to become lobbyists after leaving office.
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Selected Resources

Print Resources

Druter, Lee. The Business of American Business Is Lobbying (New York: Oxford University Press, 2015).
The author produces a clear picture of corporate lobbying and supports that picture with real data about
expenditures on lobbying. He concludes that much of corporate lobbying may not be as effective as
CEOs seem to think.

Grossmann, Matt. The Not-So-Special Interests: Interest Groups, Public Representation, and American
Governance (Berkeley, CA: Stanford University Press, 2012). The author provides a new framework for
analyzing interest groups. His goal is to understand why some groups seem to have a more powerful
voice than others.

Leech, Beth. Lobbyists at Work (New York: Apress Media LLC, 2013). This volume examines how
lobbyists actually assist members of Congress in fundraising and examines how this relationship affects
politics in Washington, DC.

Schlozman, Kay Lehman, Sidney Verba, and Henry Brady. The Unheavenly Chorus: Unequal Political
Voice and the Broken Promise of American Democracy (Princeton, NJ: Princeton University Press, 2012).
This superb academic book examines hundreds of organizations and interest groups, as well as public
polls, to point out the continuing inequality in political participation in the United States.

Spitzer, Robert. The Politics of Gun Control, 5th edition (New York: Paradigm Publishers, 2011). In this
updated volume, Spitzer provides a nonpartisan policy analysis of American gun laws and the opposing
forces of the NRA and the antigun organizations.

Media Resources

Casino Jack and the U.S. of Money—This 2010 documentary takes a scathing look at the machinations
of Jack Abramoff and his colleagues. Beginning with Abramoff’s days as a college Republican, producer
Alex Gibney traces his rise to fame and the tremendous corruption that money brings to Congress.

Inside Job—Winner of the 2010 Oscar for best feature-length documentary, the film reveals the inside
influence that kept Congress from regulating the financial industry, thus leading to the housing crash
and recession of 2008.

Norma Rae—A 1979 Hollywood movie about an attempt by a Northern union organizer to unionize
workers in the Southern textile industry; stars Sally Field, who won an Academy Award for her
performance.

Promised Land—This 2012 film stars Matt Damon as an employee of an energy company that
specializes in fracking. He is sent to a Pennsylvania farming town to persuade land owners to sign
mineral rights leases to allow drilling, where he encounters John Krasinski’s character, who is an
environmental advocate who starts a grassroots campaign against Damon’s company in hopes of
preventing drilling.

Syriana—Released in 2005, this thriller follows the trail of a global petroleum corporation and its
executives as they use violence abroad and lobbyists at home to get their future assured.
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Online Resources

AFL-CIO (American Federation of Labor and Congress of Industrial Organizations—a voluntary
federation of 56 national and international labor unions: www.aflcio.org

The Center for Public Integrity—a nonprofit organization dedicated to producing original, responsible
investigative journalism on issues of public concern; tracks lobbyists and their expenditures:
www.publicintegrity.org/lobby

Center for Responsive Politics—a nonpartisan guide to money’s influence on U.S. elections and public
policy with data derived from Federal Election Commission reports: www.opensecrets.org

National Rifle Association—America’s foremost defender of Second Amendment rights and firearms
education organization in the world; provides information on the gun control issue: www.nra.org

Sunlight Foundation—A nonpartisan organization that collects and makes available all of the data
recorded at the Department of Justice for foreign lobbying registrations: www.sunlightfoundation.org.
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Chapter 8 Introduction

Republican presidential candidates John Kasich, Jeb Bush, Marco Rubio, Donald Trump, Ben Carson,
Ted Cruz, Carly Fiorina, and Rand Paul on stage for the Republican presidential debate in Milwaukee,
Wisconsin, in November 2015. A total of 17 major candidates competed for the Republican
nomination in 2016.

AP Photo/Moery Gash

After reading this chapter you will be able to:

8.1 Define the role political parties play in the U.S. political system.

8.2 Ildentify the three major components of the political party and describe how each contributes
to overall party coherence.

8.3 Explain why political parties formed in the United States and evaluate how their strength and
importance have changed over time.

8.4 Compare and contrast the demographics of people who identify as Democrats and
Republicans; explain how party positions differ on economic and social issues.

8.5 Summarize the factors that reinforce a two-party system and explain why third parties are
rarely successful at winning national elections.

8.6 Discuss the rise of political independents and evaluate how this change might affect
American politics.
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m Political Parties Ended Nominating Conventions?

Background

The question of how to identify qualified candidates for president and vice president was not settled
in the U.S. Constitution. Wary of disruptive factions emerging, the founders did not provide any
guidance on the mechanisms for nomination. In the first two national elections following ratification,
this omission did not matter—George Washington was a consensus candidate and was followed into
office by his vice president, John Adams. By 1800, however, nascent political parties were emerging
within Congress, and the nominating function naturally fell to these groups. As the country grew and
expanded west, congressional caucuses were less likely to naturally agree on a single candidate. In
1831, the Anti-Masonic Party met in Baltimore, Maryland, to select a presidential candidate that
would appeal to the entire party in the election of 1832, beginning the tradition of nominating
conventions.

Today, the two major parties’ quadrennial events are the Democratic National Convention and the
Republican National Convention. Each party selects delegates to attend the national meeting and
chooses the party’s nominee by ballot. Delegates also meet to create the party platform (a statement
of principles and policy positions) and determine the rules and procedures that will govern the next
election cycle. Speeches allow the parties to audition future candidates. President Barack Obama, for
example, was the keynote speaker at the Democratic National Convention in 2004. New Jersey
Governor Chris Christie delivered the keynote address for Republicans in 2012.

Prior to direct primaries, presidential nominating conventions were exciting events, with choice of the
party nominee entirely in the hands of delegates (and the political bosses who influenced their votes).
Primaries began in just a handful of states but spread quickly following the chaotic 1968 Democratic
National Convention in Chicago. Democrats adopted the direct primary based on the
recommendation of the McGovern-Fraser Commission, and Republicans followed suit in 1972. This
effectively transferred the power to choose the party’s nominee from party delegates to individual
voters, who may or may not be party loyalists. By the time the primary season is over in June, the
nominee has usually been determined. A pro forma vote by convention delegates makes it official and
the successful nominee announces his or her choice of running mate. Delegates once again endorse
that decision with a vote. The presidential nominee’s acceptance speech on the last night of the
convention marks the first campaign speech on the road to the White House.

Why Cancel the Party? Everyone Is Having So Much Fun!

Even though the nominee is usually not in question going into the national convention, the party uses
the mass meeting as an opportunity to celebrate and rally supporters. In July 2016, the Republican
National Convention was held in Cleveland, Ohio and the Democratic National Convention met in
Philadelphia, Pennsylvania. Each convention involved 50,000 people. In each case, about a third of
those involved were representatives of the media. Network television used to provide “gavel-to-
gavel” coverage of the conventions but has dropped back to an hour of highlights aired each evening.

Nominating conventions are expensive affairs—the total cost for Democrats estimated at $127
million and $114 million for Republicans. Congress gave each party $50 million to pay for convention
security costs incurred by local and state agencies. Each party covers the shortfall by raising private
donations from individuals and corporations. Private and corporate donors provided $67.2 million to
Democrats for the convention. Republican’s aimed to raise a similar amount in private support, but
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suffered a shortfall when more than two dozen prominent corporations and individuals withdrew
financial support following controversial statements made by Donald Trump. In April 2014, President
Obama signed a bill redirecting public campaign funds earmarked for conventions to the National
Institutes of Health and pediatric medical research, leaving the parties to raise the funds required for
conventions from private and corporate donors. This spells the end for Watergate-era public
financing, especially as it comes on the heels of the U.S. Supreme Court’s decision in McCutcheon v.
Federal Election Commission, which struck down the cap on total giving to national candidates and
political parties.

Would Anybody Miss the Conventions?

In 2016, each party scheduled its convention in July—nearly a month earlier than for previous election
cycles. Each national party must select a nominee for president, but if this important choice is
substantively accomplished through primaries and party caucuses held in all 50 states and not at the
national nominating convention, do delegates still need to meet? There is some value to directing the
nation’s attention to the presidential selection process when the political parties convene, but the
business of conventions could be accomplished another way.

For Critical Analysis

1. Delegates to the presidential nominating conventions are regular people who are hyper
engaged with their political party. What might be lost for those people if political parties
ended the convention?

2. Conventions, campaigns, and elections are very expensive. Without public money, private
donors will play a bigger role in conventions. Will this change who is nominated or the quality
of candidates who choose to seek the party’s nomination?

3. For months in 2016, the media speculated about brokered conventions. Some pundits
warned of chaos, whereas others relished a return to the days when partisan delegates and
not primary voters selected the party nominee. In your opinion, who should choose the party
nominee and by what process?

During national election years, whether for congressional seats, such as 2014, or the presidency, as in
2012 and 2016, political parties are an important feature of the political landscape in the United States.
Political parties are made up of people who use the organization, resources, and access to power that
the parties provide in order to influence the outcomes of government. Parties play an important
coordinating role across institutions and among the local, state, and national levels. The nation’s
founders worried that political factions would destroy the Republic, but in reality political parties are
absolutely necessary to make our system function. Identification with a political party links individuals
with a group of like-minded people who together recruit candidates for public office, conduct elections,
inform voters on issues and policy choices, and organize government. Thus, although it has always been
popular in America to speak of parties with disdain and the number of political independents has never
been higher, to quote E. E. Schattschneider— “modern democracy is unthinkable save in terms of
political parties.” 3¢

Interestingly, as important as parties are to American politics, affiliation is entirely voluntary and
remarkably fluid. To become a “member” of a political party, you do not have to pay dues or swear an

356 £ E. Schattschneider, Party Government (New York: Farrar & Rinehart, 1942).
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oath of allegiance. Individuals and groups switch their allegiance from one party to another between
elections; within a single election cycle, an individual might select candidates from different parties for
various offices. Also, not everyone within a party agrees on the best path forward, so intraparty debates
are common and public. Party soul searching typically follows electoral defeat. Having lost the White
House in 2008 and 2012, Republicans set out to review their message and evaluate the demographic
changes among voters in preparation for the 2016 contest, but they did not predict the rise in popularity
of Donald J. Trump. President Obama warned Democrats not to be complacent: “During presidential
elections, young people vote, women are more likely to vote, blacks, Hispanics more likely to vote. And
suddenly a more representative cross-section of America gets out there and we do pretty well in
presidential elections. But in midterms we get clobbered ... I'm just hoping you all feel the same sense of
urgency that | do.” 37

8-1 What Is a Political Party and What Do Parties Do?

8.1 - Define the role political parties play in the U.S. political system.

A political party is a group of political activists who organize to win

elections, operate the government, and determine public policy. This

definition highlights the difference between an interest group and a In 2016, the number of
political party. Interest groups do not want to operate the government,
and they do not put forth political candidates—even though they
support candidates who will promote their interests if elected or
reelected. Interest groups also tend to be exclusive, attracting people
who share their set of interest positions. American political parties,
because of our electoral structure where majorities determine most
victories, tend to be as inclusive as possible in order to attract every
possible voter, while still maintaining their unique “brand.”

self-identifying
independents has grown
to 45 percent—just two
points shy of the number
of Democrats and
Republicans combined.

Political parties in the United States engage in a wide variety of activities, many of which are discussed in
this chapter. Through these activities, parties perform several functions in the political system. These
functions include the following:

e Recruiting candidates to run for public office under their party label. Because a primary goal of
parties is to gain control of government, they must work to recruit candidates for all elective
offices. If parties did not search out and encourage political hopefuls, far more offices would be
uncontested, and voters would have limited choices.

e Organizing and running elections. Although elections are a government activity, political parties
actually organize the voter-registration drives, recruit the volunteers to work at the polls,
provide most of the campaign activity to stimulate interest in the election, and work to increase
voter participation.

e Presenting alternative policies to the electorate. Political parties are focused on a broad set of
issues with specific positions on each. Because political parties are large and complex

357 Tal Kopan, “President Obama: ‘In Midterms We Get Clobbered,’” Politico, March 21, 2014.
www.politico.com/story/2014/03/obama-democrats-midterm-elections-clobbered-104885.html#ixzz2ylovxAhF
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organizations, there may be smaller constituencies within the party that hold different opinions,
but each party reflects a set of principles. The Democrats or Republicans in Congress who vote
together do so because they represent constituencies that have similar expectations and
demands.

Accepting responsibility for operating the government. When a party elects the president or
governor and members of the legislature, it accepts the responsibility for running the
government based on the principles it espouses. This includes staffing the executive branch with
loyal party supporters and developing linkages among the elected officials to gain support for
policies and their implementation.

Acting as the organized opposition to the party in power. The “out” party, or the one not in
control, is expected to articulate its own policies and stand in opposition to the winning party
when appropriate for the nation. By presenting alternative perspectives to the party in power,
the opposition party forces debate on the policy alternatives and ensures that careful scrutiny is
paid to policies enacted.

Image 8-1-1: Donald J. Trump attracted passionate supporters on
the way to securing the Republican nomination in 2016. Trump
primary voters tended to be white, more male than female, and lack
a college degree. His campaign slogan “Make American Great
Again” resonated with people who felt they had been left behind by
the global economy and changing demographics at home.

The major functions of American political parties are carried out by a small nucleus of party activists
operating at the local, state, and national levels. This arrangement is quite different from the more
highly structured, mass-membership party organization typical of many European parties. American
parties concentrate on winning elections rather than on signing up large numbers of deeply
committed, dues-paying members who believe passionately in the party’s program.
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8.2 - Identify the three major components of the political party and describe how each contributes to
overall party coherence.

Although American parties are known by a single name, each party really has three major components:
party-in-the-electorate, party organization, and party-in-government.

The first component, the party-in-the-electorate, is made up of all of the people who affiliate and
identify with the political party. Although they are not required to participate in every election, they are
the most likely to do so because they feel a sense of loyalty to the party and use their partisanship as a
cue to decide who will earn their vote. Party membership might be a rational calculation of which party
is most likely to advance their material interest, but for most people, identifying with a party is more
analogous to identifying with a geographic region or a major sports team. In this sense, the attachment
is emotional, and the affiliation helps us find and make connections with others who share our interests
and passions. Some states require you to specify your party affiliation when you register to vote,
whereas others do not. In some places, you only have two formal choices when declaring your party—
Democrat or Republican—whereas in others, you might be allowed to choose from among many minor
parties. Even then, your party preference might not always match your vote choice in a general election.
Perhaps you think of yourself as a Libertarian, but because there are few Libertarian candidates standing
for election in each race, you select candidates from other parties that match your preferences most
closely for a given office or in a given year. Party leaders pay close attention to the affiliation of their
members in the electorate because winning a majority of contests is the way to gain control of
government and enact the party’s policies. Democrats have long enjoyed the support of a majority of
African Americans and look to increase their share of the national vote by appealing to the growing
number of Hispanic voters. Demographers predict that the 2016 electorate will be the most diverse in
U.S. history.

The second component, the party organization, provides the structural
framework for the political party by recruiting volunteers to become

Franklin D. Roosevelt was
the first person to accept
his party’s nomination in
person, appearing at the
1932 Democratic National
Convention in Chicago.

party leaders; identifying potential candidates; and organizing caucuses,
conventions, and election campaigns for its candidates. The party
organization and its active workers keep the party functioning between
elections, as well as make sure that the party puts forth electable
candidates and articulates clear positions in the elections. If the party-
in-the-electorate declines in numbers and loyalty, the party organization
must try to find a strategy to rebuild the grassroots following.

Each of the American political parties has a parallel structure at the national, state, and local levels. This
often leads people to believe that the national party dictates to the state and local parties, but in reality,
the political parties have a confederal structure in which each unit has significant autonomy and is linked
only loosely to the other units. State and local organizations are essential to the party’s overall
functions, but their influence varies by state. In some states, parties receive significant contributions
from individuals and interest groups for their operations, whereas in other states and localities political
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parties are very weak organizations with very little funding. This is particularly true of the minority party
in a state or district where it has little chance to win a seat.

The National Convention

The national party organization is responsible for the national convention, held every four years and
attended by thousands of convention delegates from around the country. Delegates are selected by
parties at the state level, and the rules for delegate selection in each state vary. The convention is where
the presidential and vice-presidential candidates are officially nominated and where delegates adopt the
party platform. The platform is a set of guiding principles and policy positions intended to bring
coherence to the party brand. However, the platform is drafted by a committee of loyal party activists
who may have supported different candidates for the party’s nomination prior to the convention.
Compromises are required to reach an agreement on the platform, and the positions articulated in the
document are likely to reflect the beliefs of the strongest partisans rather than the average party voter.
Republican delegates are more ideologically conservative than the likely Republican voter, just as
delegates to the Democratic convention are more liberal than the majority of their party’s voters. So,
although it is important that the parties detail their core principles for members and voters, the
platform is not binding on candidates, officeholders, or even the party itself.

Each of the parties chooses a national committee, elected by the
individual state parties, to direct and coordinate party activities during
the following four years. The Democrats include at least two members
(a man and a woman) from each state, from the District of Columbia,
and from the several territories. Governors, members of Congress,
mayors, and other officials may be included as at-large members of the
national committee. The Republicans also include state chairpersons
from every state carried by the Republican Party in the preceding
presidential, gubernatorial, or congressional elections. The selections of
national committee members are ratified by the delegates in attendance. The national committee
ratifies the presidential nominee’s choice of a national chairperson, who acts as the spokesperson for
the party. The national chairperson and the national committee plan the next campaign, as well as the
next convention, raise financial contributions, and publicize the national party. The national chairperson
is an important face for the party, but his or her power today is less than party leaders enjoyed four
decades ago. Robert S. Strauss, former head of the Democratic National Party, died in March 2014.
Tributes to his life inevitably commented on the diminished power of political parties and their national
leaders and the rise of candidate campaign operations and independent groups “aided by transforming
technology that has changed the character of politics.” 3*8

The Democrats and
Republicans each had
exactly one woman
delegate at their
conventions in 1900.

358 Jonathan Weisman and Jennifer Steinhauer, “Kingmaker’s Death Lays Bare Erosion of Parties’ Authority,” The New York
Times, March 20, 2014. www.nytimes.com/2014/03/21/us/politics/political-parties-have-seen-shift-in-center-of-power.html
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The State Party Organization DID YOU KNOW

The Union has 50 states, plus the District of Columbia and the U.S.
territories, and an equal number of party organizations for each major
party. Thus, there are more than 100 state parties (and even more if
local and minor parties are included. Because every state party is
unique, it is impossible to describe what an “average” state political
party is like. Nonetheless, state parties have several organizational
features in common. Each state party has a chairperson, a committee,
and local organizations. In theory, the role of the state central
committee—the principal organized structure of each political party
within each state—is similar in the various states. The committee,
usually composed of members who represent congressional districts,
state legislative districts, or counties, has responsibility for carrying out
the policy decisions of the party’s state convention. In some states, the
state committee can issue directives to the state chairperson.

It took 103 ballots before
John W. Davis emerged
from a field of 15
candidates to win the
nomination at the
Democratic National
Convention in 1924; by
comparison, the
Republican record for the
most ballots needed to
select a nominee is 36, set
at the 1880 Convention.

Image 8-1-2: UNITED STATES-JULY 21: Texas
delegate Erin Swanson dances before Donald
Trump, Republican nominee for president, spoke in Image 8-1-3: Crowds cheer as Hillary Clinton

the Quicken Loans Arena on the final night of the delivers her address accepting the nomination at
Republican National Convention in Cleveland, Ohio, the Democratic National Convention in
July 21, 2016. Philadelphia on July 28, 2016.

Similar to the national committee, the state central committee controls the use of party campaign funds
during political campaigns. State parties are also important in national politics because of the unit rule,
which awards electoral votes in presidential elections as an indivisible bloc (except in Maine and
Nebraska). Presidential candidates concentrate their efforts in states in which voter preferences seem to
be evenly divided or in which large numbers of electoral votes are at stake.

Local Party Organizations

The lowest level of party machinery is the local organization, supported by district leaders, precinct or
ward captains, and party workers. Much of the work is coordinated by county committees and their
chairpersons. In the 1800s, the institution of patronage—rewarding the party faithful with government
jobs or contracts—held the local organization together. For immigrants and the poor, the political
machine often furnished important services and protections. The big-city machine was the archetypal
example. Tammany Hall, or the Tammany Society, which dominated New York City government for
nearly two centuries, was perhaps the most notorious example of this political form.
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Today, local political organizations still can contribute a great deal to local election campaigns. These
organizations are able to provide the foot soldiers of politics—individuals who pass out literature and
get out the vote on Election Day, which can be crucial in local elections. In many regions, local
Democratic and Republican organizations still exercise some patronage, such as awarding courthouse
jobs, contracts for street repair, and other lucrative construction contracts. Local party organizations are
also the most important vehicles for recruiting young adults into political work, because political
involvement at the local level offers activists many opportunities to gain experience.

The party-in-government is the third component of American political parties. The party-in-government
consists of elected and appointed officials who identify with a political party. After the election is over
and the winners are announced, the focus of party activity shifts to organizing and controlling the
government. Partisanship plays an important role in the day-to-day operations of Congress, with party
membership determining everything from office space to committee assignments. The political party
furnishes to the president the pool of qualified applicants for political appointments to run the
government, although the president is free to appoint individuals from any party, and presidential
appointment power is limited by the permanent bureaucracy. Judicial appointments, especially
nominations to the U.S. Supreme Court, offer the winning party a way to extend its influence far into the

future.

Divided Government

All of these party appointments suggest that the winning political party at any level has a great deal of
control in the American system. Because of the checks and balances and the relative lack of cohesion in
American parties, however, such control is an illusion. One reason is that for some time, many
Americans have seemed to prefer a divided government, with the executive and legislative branches
controlled by different parties. The trend toward ticket splitting—voting for a president and
congressperson of different parties—has increased sharply since 1952. This practice may indicate a lack

of trust in government or the relative weakness of party identification
among many voters. Voters seem comfortable with having a president
affiliated with one party and a Congress controlled by the other.

The Limits of Party Unity

The power of the parties is limited in other ways. Consider how major
laws are passed in Congress. Traditionally, legislation has rarely been
passed by a vote strictly along party lines. Although most Democrats
may oppose a bill, for example, some Democrats may vote for it. Their
votes, combined with the votes of Republicans, may be enough to pass
the bill. Similarly, support from some Republicans may enable a bill
sponsored by the Democrats to pass. U.S. elections are “candidate
centered,” meaning that candidates may choose to run, raise their own
funds, build their own organizations, and win elections largely on their
own, without significant help from a political party.

The political party with
the most seats in the
House of Representatives
chooses the Speaker of
the House, makes any
new rules it wants, gets a
majority of the seats on
each important
committee, chooses
committee chairs, and
hires most of the
congressional staff.
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Party Polarization

When parties in Congress adhere to party loyalty in their votes, the institution becomes polarized. When
that happens, little is accomplished, and members dig in and refuse to work across the aisle to reach a
compromise. Without the ability to work together, legislative action stalls and the public grows
increasingly dissatisfied. One cause of polarization is the ability of the parties to create House districts
that are safe seats in the redistricting process. 3*° In 1992 roughly one-fourth of the House of
Representatives was elected from competitive districts (also known as swing districts because the seat
could feasibly be won by either party), but today only 32 competitive districts remain—only 7 percent of
the institution. Landslide districts, places where one party regularly wins by more than 20 percentage
points, have doubled since 1992 and today make up nearly 56 percent of the House. Scholars and
pundits differ on whether the polarization cemented in the House through redistricting is a true
reflection of divisions within the electorate. Some contend that a majority of Americans are strongly
committed to tolerance of opposing political views. Political scientist Morris Fiorina argues that the
American people are no more divided over their policy preferences today than they have ever been. 3¢°
Political parties serve to channel the public’s energy and divergent opinions into political solutions
enacted by government. Parties have played this role in American politics since the founding.

8-2 A History of Political Parties in the United States

8.3 - Explain why political parties formed in the United States and evaluate how their strength and
importance have changed over time.

Although it is difficult to imagine more than two major political parties in the United States, multiparty
systems are quite common in other democracies. Sometimes parties are tied to ideological positions—
such as Marxist, socialist, liberal, conservative, and ultraconservative parties. Some nations have
political parties representing regional interests born of separate cultural identities, such as the French-
speaking and Flemish-speaking regions of Belgium. Some parties are rooted in religious differences.
Parties also exist that represent specific economic interests—agricultural, maritime, or industrial—and
some, such as monarchist parties, speak for alternative political systems.

The United States has had a two-party system since about 1800. The function and character of the
political parties, as well as the persistence of the two-party system, are largely the result of unique
historical forces operating from our country’s beginning as an independent nation. James Madison
(1751-1836) linked the emergence of political parties to the form of government created by the
Constitution. Recall that he attributed factions to human nature—in other words, as long as people are
free to form their own opinions, there will always be competing ideas. Federalists and Anti-Federalists

differed as to the size and functions of government and ultimately over whether the constitutions
should be ratified. Thus, they represent the first signs that America would be shaped by political parties.
To understand the evolution of political parties, scholars organize periods of time into party systems.
Party systems reflect the number of parties active at a point in time and which party or parties are
gaining power and influence, or, conversely, losing power or perhaps even disappearing altogether. The

359 Nate Silver, “As Swing Districts Dwindle, Can a Divided House Stand?” The New York Times, December 27, 2012.
http://fivethirtyeight.blogs.nytimes.com/2012/12/27/as-swing-districts-dwindle-can-a-divided-house-stand/? php=true& type=blogs& r=0
360 Morris Fiorina, Culture War? The Myth of a Polarized America (New York: Longman, 2005).
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change from one system to another is often signaled by a critical election—one in which a significant
transfer of power takes place.

Securing the House of Representatives One State
AR LR ETA [N | egislature at a Time

Our constitution is unique in that it gives state legislatures substantial control over how we elect the
president and Congress. In many other democracies, the national government runs elections—usually
through an impartial commission. In the United States, the party in control of the state legislature
draws the lines establishing congressional districts and determines the rules by which national
elections are conducted in the state. (Will there be voter ID laws? Early voting? Same-day
registration?)

Following the 2008 election, Republicans created the Redistricting Majority Project (REDMAP) aimed
at winning seats in state legislative contests. Republican strategist Karl Rove said, “Some of the most
important contests [in 2010] will be way down the ballot in ... state legislative races that will
determine who redraws congressional district lines after this year’s census, a process that could
determine which party controls upwards of 20 seats [in the House of Representatives] and whether
many other seats will be competitive.” 3¢* As Herman Schwartz, constitutional law professor at
American University, observes, REDMAP succeeded brilliantly.

Republicans focused on 107 state legislative seats in 16 states where Republican pick-ups of just four
or five seats from Democrats would enable the Republican Party to reshape over 190 congressional
districts. They succeeded in increasing their share of state house and senate seats by 10 percent, took
both legislative chambers in 25 states, and won the legislature and governorship in 21 states. These
victories allowed Republicans to remap congressional districts in their favor to great effect in the
2012 elections.

The Republican State Leadership Committee (RSLC) has been largely responsible for carrying out this
strategy. By focusing laser-like attention on the states, Republicans have been able to make
significant gains in the national House of Representatives—gains many describe as “lasting.” The
Republican State Leadership Committee is described as the largest caucus of Republican state leaders
in the country and the only national organization whose mission is to elect down-ballot, state-level
Republican officeholders—working since 2002 to elect candidates to the office of lieutenant
governor, attorney general, secretary of state and state legislator. 3 In the 2012 election cycle, the
RSLC raised over $39 million to invest in races in 42 states. This organization is classified as a “527
group” —a tax-exempt political organization created to influence elections.

The RSLC is not a part of the Republican Party, but the direct benefit to the party is very clear in this
example. In Virginia and Ohio, the 2012 vote for House of Representatives narrowly favored
Republicans (50—48 in Virginia; 51-47 in Ohio), but because of the way the district lines had been
drawn, the outcomes in terms of seats was not close: 8-3 in Virginia and 12—4 in Ohio.

361 Herman Schwartz, “Democrats: It’s the States, Stupid!” Reuters, July 14, 2013. http://blogs.reuters.com/great-
debate/2013/07/14/democrats-its-the-states-stupid,

362 Republican State Leadership Committee, www.rslc.com
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The Democratic Party counterpart is the Democratic Legislative Campaign Committee (DLCC),
established in 1994. 3% Focused on policy coherence at the state level in support of national party
action, this group has not strategically focused on winning state elections.

REDMARP illustrates the significant influence exercised by organizations outside of the formal political
party structure. Democrats have launched Advantage 2020, a super PAC that hopes to raise $70
million to spend in states where redistricting could lead to Democratic gains.

For Critical Analysis

1. REDMAP is an example of strategic politics at the state level with significant consequences for
national politics. As a result of REDMAP’s success, fewer congressional districts will feature
competitive races between Republican and Democratic candidates at least until 2021 when
district lines are redrawn. In your opinion, is there anything wrong with this?

2. In most states the state legislature draws the congressional district lines following the
decennial census, but in six states independent commissions draw both state and federal
districts, thereby limiting political influence. Given what you know about the success of
REDMAP, would you favor independent commissions in all states? Why or why not?

In September 1796, George Washington, who had served as president for almost two full terms, decided
not to run again. In his farewell address, Washington warned that the country might be destroyed by the
“baneful effects of the spirit of party.” He viewed parties as a threat to both national unity and the
concept of popular government. Early in his career, Thomas Jefferson  jmage 8-2-1: Thomas Jsefferson,

agreed, stating in 1789, “[i]f | could not go to heaven but with a party, | founder of the first Republican Party.
would not go there at all.” 36 His election to the pre:su?ency in 1800
was one of the world'’s first transfers

Nevertheless, in the years after the ratification of the Constitution, of power through a free election.

Americans realized that something more permanent than a faction
would be necessary to identify candidates for office and represent
competing political ideas among the people. The result was two
political parties formed around the ideas represented by the
Federalists and the Anti-Federalists. One party was called the
Federalists and included John Adams, the second president (served
1797-1801). They represented commercial interests such as
merchants and large planters and supported a strong national
government.

Thomas Jefferson led the other party, which emerged from the
thought tradition of the Anti-Federalists and came to be called the
Republicans, or Jeffersonian Republicans. (These Republicans should not be confused with the later
Republican Party of Abraham Lincoln. To avoid confusion, some scholars refer to Jefferson’s party as the
Democratic-Republicans, but this name was never used during the time that the party existed.)

363 Democratic Legislative Campaign Committee, www.dlcc.org
364 | etter to Letter to Francis Hopkinson written from Paris while Jefferson was minister to France. In John P. Foley, ed., The
Jeffersonian Cyclopedia (New York: Russell & Russell, 1967), p. 677.
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Jefferson’s Republicans represented artisans and farmers. They strongly supported states’ rights. In
1800, when Jefferson defeated Adams in the presidential contest, one of the world’s first peaceful
transfers of power from one party to another was achieved.

From 1800 to 1820, a majority of U.S. voters regularly elected Republicans to the presidency and to
Congress. By 1816, the Federalist Party had virtually collapsed, and two-party competition did not really
exist. Even though the Republicans opposed the Federalists’ call for a stronger, more active central
government, they undertook active government policies such as acquiring the Louisiana Territory and
Florida and establishing a national bank. Because the Republicans faced no real political opposition and
little political debate was stirred, the administration of James Monroe (served 1817-1825) came to be
known as the era of good feelings. Because political competition took place among individual
Republican aspirants, this period can also be called the era of personal politics.

Organized two-party politics returned in 1824. With the election of John Quincy Adams as president, the
Democratic-Republican Party split into two entities. The followers of Adams called themselves National
Republicans. The followers of Andrew Jackson, who defeated Adams in 1828, formed the Democratic
Party. Later, the National Republicans took the name Whig Party, which had been a traditional name for
British liberals. The Whigs stood for federal spending on internal improvements such as roads. The
Democrats, the stronger of the two parties, favored personal liberty and opportunity for the “common
man.” It was understood implicitly that the common man was a white man—the small number of free
blacks who could vote identified overwhelmingly as Whigs. 3> Women began to organize during this
time period as well. Recall that the Seneca Falls Convention for women'’s rights was held in 1848 and
issued a call for universal suffrage.

The Jacksonian Democrats’ success was linked to superior efforts to involve common citizens in the
political process, a philosophy known as populism. Mass participation in politics and elections was a new
phenomenon in the 1820s, as the political parties began to appeal to popular enthusiasm and themes.
The parties adopted the techniques of mass campaigns, including rallies and parades. Lavishing food and
drink on voters at polling places also became a common practice. Perhaps of greatest importance,
however, was the push to cultivate party identity and loyalty. In large part, the spirit that motivated the
new mass politics was democratic pride in participation. By making citizens feel that they were part of
the political process, the parties hoped to win lasting party loyalty at the ballot box.

365 Edward Pessen, Jacksonian America: Society, Personality, and Politics (Homewood, IL: Dorsey Press, 1969). See especially
pages 246-247.
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Image 8-2-2: Andrew Jackson,
the seventh president of the

United States, was known by
the name “Old Hickory” for his

In the 1850s, hostility between the North and South over slavery divided victories in the War of 1812.
both parties. The Whigs were the first party to split apart. They had been ;ﬁﬂ;%ﬁfgﬂﬂ ;";’;gb;fr;h;r
the party of an active federal government, but Southerners had come to the last years of Jackson’s
believe that a strong central government might use its power to free their second term.

slaves. Southern Whigs therefore ceased to exist as an organized party.
Northern Whigs united with antislavery Democrats and members of the

radical antislavery Free Soil Party to form the modern Republican Party.

After the Civil War, the Democratic Party was able to heal its divisions.
Southern resentment of the Republicans’ role in defeating the South and
fears that the federal government would intervene on behalf of African
Americans ensured that the Democrats would dominate the white South for
the next century.

“Rum, Romanism, and Rebellion”

Northern Democrats feared a strong government for other reasons. The

Republicans thought that the government should promote business and economic growth, but many
also wanted to use the power of government to impose evangelical Protestant moral values on society.
Democrats opposed what they saw as culturally coercive measures. Many Republicans wanted to limit
or even prohibit the sale of alcohol. They favored the establishment of public schools—with a Protestant
curriculum. As a result, Catholics were strongly Democratic. In 1884, Protestant minister Samuel
Burchard described the Democrats as the party of “rum, Romanism, and rebellion.” This remark was
offensive to Catholics, but as offensive as it may have been, Burchard’s characterization of the
Democrats contained an element of truth.

The Triumph of the Republicans

In this period, the parties were evenly matched in strength. The abolition of the three-fifths rule meant
that African Americans would be counted fully when allocating House seats and electoral votes to the
South. The Republicans therefore had to carry almost every Northern state to win, and this was not
always possible. In the 1890s, however, the Republicans gained a decisive edge. In that decade, the
populist movement emerged in the West and South to champion the interests of small farmers, who
were often heavily in debt. Populists supported inflation, which benefited debtors by reducing the real
value of outstanding debts. In 1896, when William Jennings Bryan became the Democratic candidate for
president, the Democrats embraced populism.

As it turned out, the few Western farmers who were drawn to the Democrats by this step were greatly
outnumbered by urban working-class voters who believed that inflation would reduce the purchasing
power of their paychecks and who therefore became Republicans. William McKinley, the Republican
candidate, was elected with a solid majority of the votes. Figure 8-2-1 shows the states taken by Bryan
and McKinley. This pattern of regional support persisted for many years. From 1896 until 1932, the
Republicans were successfully able to present themselves as the party that knew how to manage the
economy.



Page | 329
Chapter 8: Political Parties

Figure 8-2-1: The 1896 Presidential Election
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E - The Fourth-Party System: The Progressive Interlude and Republican Dominance, 1896—1932

In the early 1900s, a spirit of political reform arose in both major parties. Called progressivism, this spirit
was compounded by a fear of the growing power of great corporations and a belief that honest,
impartial government could regulate the economy effectively. In 1912, the Republican Party temporarily
split as former Republican president Theodore Roosevelt campaigned for the presidency on a third-party
Progressive, or “Bull Moose,” ticket. The Republican split permitted the election of Woodrow Wilson,
the Democratic candidate, along with a Democratic Congress.

Like Roosevelt, Wilson considered himself a progressive, although he and Roosevelt did not agree on
how progressivism ought to be implemented. Wilson’s progressivism marked the beginning of a radical
change in Democratic policies. Dating back to its foundation, the Democratic Party had been the party of
limited government. Under Wilson, the Democrats became for the first time at least as receptive as the
Republicans to government action in the economy.

F - The Fifth-Party System: The New Deal and Democratic Dominance, 1932-1968

The Republican ascendancy ended with the election of 1932, in the depths of the Great Depression.
Republican Herbert Hoover was president when the Depression began in 1929. Although Hoover took
some measures to fight the Depression, they fell far short of what the public demanded. Significantly,
Hoover opposed federal relief for the unemployed and the destitute. In 1932, Democrat Franklin D.
Roosevelt was elected president by an overwhelming margin.

The Great Depression shattered the working-class belief in Republican economic competence. Under
Roosevelt, the Democrats began to make major interventions in the economy in an attempt to combat
the Depression and to relieve the suffering of the unemployed. Roosevelt’s New Deal relief programs
were open to all citizens, both black and white. As a result, African Americans began to support the
Democratic Party in large numbers—a development that would have stunned any American politician of
the 1800s. Women were also actively courted to join the electoral coalition.
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Roosevelt’s political coalition (the New Deal coalition) was broad enough to establish the Democrats as
the new majority party and reelect Franklin D. Roosevelt. (He served an unprecedented four terms as
president.) Vice President Harry Truman assumed the presidency upon Roosevelt’s death and was
elected to a full term in 1948. In the 1950s, Republican Dwight D. Eisenhower, the leading U.S. general
during World War Il, won two terms as president. Otherwise, with minor interruptions, the Democratic
ascendancy lasted until 1968.

Image 8-2-3: In 1912, Theodore Roosevelt campaigned for the presidency on a third-party

Progressive, or Bull Moose, ticket. Here, you see a charter membership certificate showing

Roosevelt and his vice-presidential candidate, Hiram W. Johnson. What was the main result
of Roosevelt’s formation of this third party?
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The New Deal coalition managed the unlikely feat of including both African Americans and Southern
whites who were hostile to African American advancement. This balancing act came to an end in the
1960s, a decade marked by the civil rights movement, several years of race riots in major cities, and
increasingly heated protests against the Vietnam War. For many economically liberal, socially
conservative voters (especially in the South), social issues had become more important than economic
ones, and these voters left the Democrats. These voters outnumbered the new voters who joined the
Democrats—newly enfranchised African Americans and former liberal Republicans in New England and
the upper Midwest.

The result since 1968 has been an era in which neither party dominates. In presidential elections, the
Republicans have had more success than the Democrats. Until 1994, Congress remained Democratic,
but official party labels can be misleading. Some of the Democrats were Southern conservatives who
normally voted with the Republicans on issues. As these conservative Democrats retired, they were
largely replaced by Republicans.

G - A Post-Party System Era, 1968—Present?

Between the elections of 1968 and 2014, the presidency, the House of Representatives, and the Senate
were simultaneously controlled by a single party only about one-third of the time. The Democrats
controlled all three institutions during the presidency of Jimmy Carter (1977-1981), the first two years
of Bill Clinton’s presidency (1992-1994), and the first two years of Barack Obama’s presidency (2008—
2010). The Republicans controlled all three institutions during the third through sixth years of George W.
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Bush’s presidency. 3¢ Before the 1992 elections, the electorate seemed to prefer, in most
circumstances, to match a Republican president with a Democratic Congress. Under Bill Clinton, that
state of affairs was reversed, with a Democratic president serving alongside a Republican Congress.
After the 2006 elections, a Republican president again faced a Democratic Congress. In 2008, Americans
elected Democrat Barack Obama as president and gave the Democratic Party majorities in both houses
of Congress, but the Democrats lost their majority in the House in the 2010 midterm elections and lost
their majority in the Senate in the 2014 midterm elections.

Red State, Blue State

The pattern of a Republican Congress and a Democratic president would have continued after the
election of 2000 if Democratic presidential candidate Al Gore had prevailed. Gore won the popular vote,
but he lost the electoral college by a narrow margin. Despite the closeness of the result, most states had
voted in favor of either Bush or Gore by a fairly wide margin. To many observers, America had become
divided between states that were solidly Republican or Democratic in their leanings, with a handful of
“swing states.” States that had shown strong support for a Republican candidate were deemed “red
states” and so-called Democratic states were labeled “blue states.” These labels have now become part
of our political culture, and the outcome of any presidential race is portrayed in red and blue.

The outcome of the Bush-Gore contest in 2000 produced lingering bitterness in the political scene and
may have increased general distrust of the electoral process. Although President Bush was reelected
over his Democratic opponent (John Kerry) in 2004, a combination of Republican scandals, war
weariness, and anti-Bush sentiment cost the Republicans their majority in the House in 2006.

In 2008, the nation watched an unprecedented Democratic primary fight between Hillary Rodham
Clinton and Barack Obama—each representing a first for the nation with the contest promising a woman
or an African American nominee. Although many commentators felt that the party would be weakened
by the intense primary fight, Barack Obama easily won the election over Republican John McCain, and
the Democrats carried both houses of Congress. Analysts began to talk about a realighment of voters to
form a progressive coalition that might last well into the future. However, the economic collapse of the
banks and onset of the economic recession that began during the end of the 2008 campaign lingered
through much of President Obama’s first term. By 2010, opponents of government debt and fears of the
economic recession led to the Republicans recapturing the House of Representatives. Republicans
coalesced around opposition to the Affordable Care Act and targeted Democrats who helped to pass the
law in 2010.

By the time the votes were all counted, it appeared that there was remarkably little change in the
alignment of the voters following the 2012 elections. (See Figure 8-2-2). The coalition that came
together to elect President Obama in 2008 reappeared in 2012: African American voters, women, lower-
income voters, union voters, and Latino voters gave the president more than a majority of their votes.
These groups reflect changes in the U.S. population that will determine the direction of the nation. The

366 The Republicans also were in control of all three institutions for the first four months after Bush’s inauguration. This initial
period of control ended when Senator James Jeffords of Vermont left the Republican Party, giving the Democrats control of the
Senate.
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Republican coalition also remained unchanged: better-educated voters, high-income voters, older
voters, white men, and evangelical voters were more likely to vote for the Republicans. The results of
the congressional elections were close to those of 2010: Republicans maintained a solid majority in the
House of Representatives, and the Democrats gained two seats in the Senate to have a solid 53—-45
majority in that chamber. Democrats lost seats in both houses in the 2014 midterm elections and lost
control of the U.S. Senate to Republicans. For the first time since 1928, Republicans had convincing
control of the Congress.

Figure 8-2-2: The Presidential Election of 2016
2016 Presidential Election Results

B Donald Trump won 306 electoral voles

B Hillary Clinton won 232 electoral votes

In 2016, Republicans maintained majority control of Congress. In the U.S. Senate, Democrats gained two
seats bringing their total to 48 compared to 51 Republicans. In the House, Republicans control 239 seats
while Democrats hold 193 seats. Republicans in Congress feared that Donald Trump would be a drag on
down-ballot races, but there is no evidence of that. In fact, Trump’s margin of victory in battleground
states may have helped Republicans in tight races.

8-3 The Two Major U.S. Parties Today

8.4 - Compare and contrast the demographics of people who identify as Democrats and Republicans;
explain how party positions differ on economic and social issues.

Sometimes American political parties are likened to Tweedledee and Tweedledum, the twins in Lewis
Carroll’s Through the Looking-Glass. Third-party advocates have an interest in claiming that no
difference exists between the two major parties—their chances of gaining support are much greater if
the major parties are seen as indistinguishable. Despite such allegations, the major parties do have
substantial differences, both in who belongs to each party and in their policy priorities.
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Following the Republicans’ 2012 loss of the White House, columnist George Will warned that the party
was endangered by its failure to grasp that “demography is destiny.” 3¢7 Although perhaps an
overstatement, this is nevertheless an important reminder that political parties are built by appealing to
groups of people and knitting together a coalition based on shared interests. Table 8-3-1 shows the
profiles of partisans and independents among registered voters. In examining Table 8-3-1, take careful
note of the Independent column. In many cases, the largest proportion of people in any demographic
category self-identify as independent from Republicans or Democrats. More women identify as
Democrats (37 percent) than either Republicans (23 percent) or Independents (35 percent). Democrats
have an advantage across nearly every age category, including young people who express a party
affiliation. Republicans maintain a slight advantage among white, non-Hispanics and those with a high
school education. Millennials, between the ages of 18 and 33, lean toward Democrats; people over age
65 tend to identify as Republicans. Nonwhites identify with Democrats, as do those with the least and
the most formal education. The wealthiest Americans, those earning in excess of $150,000, typically
identify as Republicans, although recently they appear evenly divided as partisans; those at the bottom
of the income scale usually identify themselves as the Democrats. Married people, particularly married
men, identify with the Republicans; men and women who have never married are more likely to be
Democrats. Members of labor unions and those not working are likely Democratic voters as well.
Regionally, the South is solidly Republican; the East and West coasts trend toward the Democrats. The
starkest differences along religious lines are between white Evangelical protestants (Republicans by
nearly 46 points) and those who are religiously unaffiliated (Democrats by a margin of 36 points).

Table 8-3-1:Who Belongs to Each Political Party
PARTY IDENTIFICATION

Rep% Dem% Ind% Other/DK %

TOTAL 23 32 39 6
GENDER
Men 24 26 45
Women 23 37 35 6
Race/Ethnicity
White, Non-Hispanic 30 25 40 5
Black, Non-Hispanic 5 64 26 5
Hispanic 13 34 44 9
Asian, Non-Hispanic 11 37 46 6
Generation
Millennial (ages 18-33) 18 28 48 6
Generation X (34-49) 22 32 40 6
Baby Boomer (50-68) 25 34 35 5
Silent (69-86) 33 33 29 5
Education

367 Mathew Shoenfeld, “For GOP Demographics Are a Concern, But the Party Has a Bigger Problem.” HuffPost Politics, June 30,
2013. www.huffingtonpost.com/matthew-schoenfeld/to-republicans-demographi b 3521827.html
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Partisans identifying with each political party differ in their positions on issues as well. For example, in a
survey of registered voters leading up to the 2016 primary contests, significantly more Democrats (82
percent) than Republicans (66 percent) viewed health care as an important election issue. Twice as
many Democrats (74 percent) than Republicans (37 percent) said the environment would factor into
their 2016 voting decisions. Historically, one of the defining differences between the parties is a
difference in vision over the size and role of government. Eighty-two percent of Republicans prefer a
smaller government providing fewer services (compared to 29 percent of Democrats), whereas a
majority (59 percent) of Democrats would choose a bigger government that provided more services (a
choice of only 14 percent of Republicans). Registered Republicans favor gun ownership (71 percent),
whereas Democrats are more likely to support gun control (75 percent).
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B - Differences in Party Policy Priorities
Democrats and Republicans differ on policy priorities. Figure 8-3-1 Most historians credit
depicts the top ten issues that partisans believe the president and Thomas Nast, political
Congress should deal with in the next year. As you can see, the issue cartoonist for Harper’s
priorities of the parties differ; Democrats’ priorities are in the areas of Weekly, with pinning the
education, poverty, and homelessness; health care; and Social Security symbols of a donkey and
and Medicaid; whereas Republicans favor policies related to fighting an elephant to the

and preventing terrorism, reducing the federal deficit, reforming Democratic and
immigration, and right-sizing the federal government. Although Republican Parties,
Republicans and Democrats share issues in common, the magnitude of respectively.

importance differs across the parties. Differences exist between the
parties in the importance of the distribution of wealth, climate change, and gun policy (Democrats) and
foreign affairs, taxes, immigration, and world affairs (Republicans).

Figure 8-3-1: Top Priority Issues in 2016, by Party Identification

M Democrats/Democratic leaners
I Republicans/Republican leaners

8 8

B
(=]

Percentage Favoring

5 8

f=]

: kS : £ E 5 § T & 5 k=
HEN B E R BRI EEIEE
RN ENE SENEERNE
: i ! de e

C - The 2012 Elections—Shaping the Parties for 2014 and 2016

In addition to the economy, social issues, specifically reproductive rights and abortion issues, were very
important in races for the U.S. Senate and persuaded many women to vote for the Democratic ticket at
the presidential level.

Although economic indicators suggested a very slow and less-than-robust recovery from the major
recession of 2008-2009, unemployment rates fell to below 8 percent by October 2012, and there was
evidence of growth in the construction of housing. Although the majority of voters still said that the
country was going in the wrong direction, the Democratic campaign emphasized the progress that had
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been made toward recovery. In contrast, the lmt{'qe 8-3-1: Why Gren"t the poor represented by a
Republican campaign focused on the administration’s f;sl;z;f%’gzzylinn:z;ﬂ'f:sdsslf:;;';f:hi ?Zsl/‘j’nt:gfeftasr;’; .
record and promised a better approach. The Republican  refiected in the political debate?
position appealed to small-business owners, to s
Americans who were college educated, and to many
independent voters. The Democratic vote was certainly
strengthened by the recovery of the automobile
industry as a result of the Obama administration’s
policies, and blue-collar voters kept their loyalty to the

Democratic Party.
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On issues important to women, the Democratic Party
championed reproductive rights for women, health-care
initiatives for women, and their support for the right of
women to choose an abortion. The Republican Party continued its stance as the party opposed to a
woman'’s right to choose. Their message, which officially allowed abortions under certain conditions,
was completely undercut by Senate candidates who would not allow abortion in the case of rape and
who made very peculiar statements about rape-caused pregnancies. The publicity accorded to these
statements and the Democratic support for women secured a majority of votes for the ticket from
women.

Although the politics of immigration was rarely directly addressed in the campaign, it was clear that
Latino voters saw the Democratic Party as more likely to pass immigration reform than the Republicans.
The Republican ticket moved to the right on this issue, and Latino voters noted this. In 2012, President
Obama announced a policy that allows undocumented young people brought to this country before the
age of 16 to stay for two years if they meet educational, work, or military service requirements.
Undoubtedly Latino voters viewed this action as proof of the Democratic Party’s openness.

Because of these electoral outcomes and the reaction of voters to positions and policies adopted by
party candidates and the parties, the 2014 midterm elections gained in importance for both parties. The
party of the White House typically loses congressional seats in midterm elections, but in 2014
Republicans surged to victories that both increased the size of the GOP majority in the House and gave
the party control of the U.S. Senate for the first time since 2006. Republicans were successful in making
the elections a national referendum on government competence by raising questions about the U.S.
response to international threats such as the Islamic State in Iraq and Syria (ISIS) and Ebola in West
Africa and by reminding voters about unresolved issues at home like immigration. As president, Mr.
Obama is the embodiment of national government. The 2014 midterms set records for spending (an
estimated $4 billion in all) and for low turnout (around 36 percent). The demographics of those who
stayed home—young people, minority voters, and women—were keys to Democratic victories in 2012.

The 2016 Republican nominating season featured the largest and most diverse field of candidates in the
history of either party—17 individuals, although 4 withdrew prior to the first contest. The field featured

one woman (Carly Fiorina), two Latinos (Ted Cruz and Marco Rubio), one African American (Ben Carson),
and one Indian American (Bobby Jindal). The Republican National Committee (RNC) took a number of
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steps that it believed would produce the strongest general election candidate and limit the damage
done to that candidate by fellow Republicans during the primary stage. For one thing, the number of
scheduled debates was limited to 12 (down from 20 in 2011-2012). Because of the size of the field, early
debates featured top-tier and second-tier debates, assigning candidates based on the latest poll
numbers. The Republican National Convention occurred earlier than in previous years. Republicans met
in Cleveland, Ohio, July 18-21, 2016. Although early polls featured conventional candidates with
experience as legislators or governors, by summer 2015 when Donald J. Trump announced his
candidacy, no single candidate had captured the electorate’s attention.

Campaigning on the theme “Make America Great Again,” Trump’s announcement presaged his
campaign’s appeal to voters feeling alienated and left behind. In his speech announcing his candidacy,
Mr. Trump emphasized illegal immigration, saying, “When Mexico sends its people, they’re not sending
their best ... They’re sending people that have lots of problems, and they’re bringing those problems
with [them]. They’re bringing drugs. They’re bringing crime. They’re rapists. And some, | assume, are
good people.” 3% A backlash ensued, but Trump did not retract his statements. In fact, candidate Trump
seemed to relish defying conventional wisdom and breaking “the rules” about electability. For example,
he took aim at past nominees for their failures to win and specifically questioned Senator John McCain’s
status as a war hero (“He was a war hero because he was captured. | like people who weren’t
captured.” 3¢°). He promised to build a great wall between Mexico and the United States and make the
Mexican government pay for it. After the November 2015 Paris terrorist attacks, Donald Trump called
for a “tracking system” for all Muslims in American and later urged “a total and complete shutdown on
Muslims entering the United States until our country’s representatives can figure out what the hell is
going on.” 3’° These comments, along with countless others, earned Trump widespread condemnation
from Republican Party officials and some of his party rivals, but they did not hurt his standing in the
polls. Trump primary voters tended to be white Republicans who had not completed college and feel
that the country’s changing demographics and fragile economy have left them on the margins.

368 Reid J. Epstein, “Donald Trump Transcript: ‘Our Country Needs a Truly Great Leader,”” The Wall Street Journal, June 16, 2015.
363 catherine Lucey and Steve Peoples, “Trump on John McCain: ‘I Like People Who Weren’t Captured.”” AP The Big Story, July
18, 2015. http.//bigstory.ap.org/article/cde31d2fa3a244d29de77b31a59b799a/qop-candidate-trump-goes-after-sen-john-mccains-war-record
370 Jenna Johnson, “Trump Calls for ‘Total and Complete Shutdown of Muslims Entering the United States.”” The Washington

Post, December 7, 2015. https://www.washingtonpost.com/news/post-politics/wp/2015/12/07/donald-trump-calls-for-total-and-complete-
shutdown-of-muslims-entering-the-united-states,



http://bigstory.ap.org/article/cde31d2fa3a244d29de77b31a59b799a/gop-candidate-trump-goes-after-sen-john-mccains-war-record
https://www.washingtonpost.com/news/post-politics/wp/2015/12/07/donald-trump-calls-for-total-and-complete-shutdown-of-muslims-entering-the-united-states/
https://www.washingtonpost.com/news/post-politics/wp/2015/12/07/donald-trump-calls-for-total-and-complete-shutdown-of-muslims-entering-the-united-states/

Page | 338
Chapter 8: Political Parties

. Demographics Are not Destiny: Republicans and Democrats
Election 2016 e

“The forgotten men and women of our country will be forgotten no longer,” Donald Trump told
supporters when his victory was no longer in doubt. The Trump coalition of voters included many
groups Democrats had counted among their long-time loyalists: blue-collar white and working-class
voters, and those without a college degree.

Following Mitt Romney’s defeat in 2012, Republicans commissioned an autopsy. The report was
based on interviews with over 2,600 people as well as individual focus groups and polls with
demographics like Hispanic voters and former Republicans. The recommendations urged the party
and its members to listen to minority voters, to change the rhetoric around immigration to avoid
handing Democrats Hispanic voters as a permanent constituency, to tone down anti-LGBTQ and anti-
gay marriage talk, and to “stop being the rich guys.” 3’* So, in 2016, the Republicans nominated a
thrice-married billionaire who lived in a Manhattan Penthouse, and who in announcing his candidacy
characterized Mexican immigrants as criminals and rapists. He went on to run an unorthodox
campaign and on Election Day his unfavorable ratings topped 60 percent. Headlines asked if the
Republican Party could survive a Trump candidacy. Trump won the presidency beating Hillary Clinton
and leaving in doubt President Obama’s legacy. Headlines asked what remained of the Democratic
Party.

Scholars will study this election for decades. Was it a repudiation of “the establishment”? Is this the
inevitable backlash against the first African American president by angry whites? Demographics only
tell part of the story. Democrats were counting on a changing population to sustain their electoral
victories. The Census Bureau projects that the United States will become a majority nonwhite nation
by 2050. That explanation ignored the sense among some Americans—many of whom are white,
Christian, and rural—that the American Dream is no longer possible for them. Democrats who have
benefitted from a political coalition built on identity missed the growing anger and resentment
among those who felt left behind. Hillary Clinton also failed to excite the very groups Democrats had
been counting on—young people, African Americans, Hispanics, Asian Americans, unions, and even
women.

In short, this election reshuffled the knowns and unknowns for both parties. It may be that Donald
Trump is an anomaly—evidence that elections are indeed unpredictable. It may be that Hillary Clinton
underperformed as a candidate. Few have suggested that 2016 represents a partisan realignment of
the electorate—yet. The demographics of Trump’s coalition represent a shrinking share of the
electorate and as such do not represent a long-term strategy for Republicans. Voters wanted change
and elected Republicans to the White House and both houses of Congress to get it done.

For Critical Analysis
1. |If ever there was a year for a third party to materialize, this was it. Voters expressed deep
dissatisfaction with both mainstream parties. Why didn’t a new third way emerge?
2. This was an election characterized by personalities, not policies. What impact, if any, will this
have on the future of the two parties? Will this shape future candidate recruitment?

371 Benjy Sarlin, “Six Big Takeaways from the RNC’s Incredible 2012 Autopsy,” TPM, March 18, 2013.
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Trump preferred large rallies to more intimate campaign TWITTER FEED
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the event was no longer safe. Trump’s popularity and victories
steadily winnowed the field of challengers until only Ted Cruz
and John Kasich remained heading into the convention
(although neither had a chance to win the nomination on the
first ballot). Cruz and Kasich withdrew following the Indiana
primary in May, leaving Trump the presumptive nominee more
than two months before the convention.

On the Democratic side, the field of candidates was much

smaller, featuring a total of six declared candidates (three withdrew prior to the lowa caucuses, and
Martin O’Malley withdrew following a third-place finish in lowa). Although there was some speculation
that Vice President Joseph Biden would declare as a candidate, he announced in October 2015 that he
would not seek the presidency. The Democratic National Committee held its convention in Philadelphia,
Pennsylvania, July 25-28, 2016.

The field was dominated by the presumptive nominee, former Secretary of State Hillary Clinton;
however, Vermont Senator Bernie Sanders capitalized on the anti-establishment mood of primary voters
and won the New Hampshire primary in a landslide. Clinton suffered from continued negative coverage
of her decision to install a private server in her home and use that system for all email communication as
Secretary of State. An FBI investigation and the possibility of an indictment hung like a cloud over her
candidacy (an indictment was never issued). Although a candidate for the Democratic nomination,
Bernie Sanders identifies as a Democratic Socialist. His message about the negative influence of big
banks and Wall Street brokerage houses resonated with many in the Democratic Party, as did his stance
against international trade agreements. He criticized the influence of big donors and “Super PACs” and
focused his fundraising efforts on small donors. In comparison to the raucous Republican debates, the
two Democratic candidates appeared cordial to one another through most of the six scheduled debates.
Largely as a result of his appeal to young people and disaffected progressives, Sanders did well in
predominantly white states and in states with a strong independent tradition (for example, New
Hampshire, Colorado, Montana, Vermont, Maine). Attendance at Sanders campaign rallies grew to more
than 15,000 people. Hillary Clinton preferred a more retail-style campaign emphasizing local issues.
Clinton performed well in states with large minority populations and states in the South, (for example,
South Carolina, Alabama, Georgia, Texas, Virginia, Florida, Arizona). Both candidates campaigned hard to
win contests in New York—a state that Sanders claimed because he was born in Brooklyn and Clinton
claimed as her home state, having represented New York in the U.S. Senate for eight years. Secretary
Clinton won New York by a large margin and secured her victory as the presumptive nominee following
a convincing victory in California in early June. Clinton campaigned on themes that emphasized
economic success for the middle class, expanding rights for women, improving school quality, and
continuing but improving upon President Obama’s legacy.
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8-4 Why Has the Two-Party System Endured?

8.5 - Summarize the factors that reinforce a two-party system and explain why third parties are rarely
successful at winning national elections

There are several reasons why two major parties have dominated the political landscape in the United
States for almost two centuries:

1) the historical foundations of the system,

2) political socialization and practical considerations,

3) the winner-take-all electoral system, and

4) state and federal laws favoring the two-party system.

As we have seen, many times, one preeminent issue or dispute has divided the nation politically. In the
beginning, Americans were at odds over ratifying the Constitution. After the Constitution went into
effect, the power of the federal government became the major national issue. Thereafter, the dispute
over slavery divided the nation by section, North versus South. At times, cultural differences have been
important, with advocates of government-sponsored morality (such as banning alcoholic beverages)
pitted against advocates of personal liberty.

During much of the 1900s, economic differences were paramount. In the New Deal period, the
Democrats became known as the party of the working class, whereas the Republicans became known as
the party of the middle and upper classes and commercial interests. When politics is based on an
argument between just two opposing points of view, advocates of each viewpoint can mobilize most
effectively by forming a single, unified party. The dualist nature of conflict is challenged in conditions of
uncertainty or issue complexity when just two positions don’t seem to cover the issue. The nature and
causes of climate change might be one such issue. The Affordable Care Act is another—nobody really
disagrees with the goal of ensuring access to health care for all Americans, but the U.S. health-care
system is incredibly complex. Congress adopted one approach to fixing the problem when it passed the
Affordable Care Act (ACA), but continuing opposition to the legislation leaves Republicans in the
unenviable position of appearing to oppose expanded health insurance coverage. Also, when a two-
party system has been in existence for almost two centuries, it becomes difficult to imagine an
alternative.

Given that Americans still tend to lean toward one of the two major political parties even if they identify
as an independent, it is not surprising that most children learn at a fairly young age to think of
themselves as either Democrats or Republicans. This generates a built-in mechanism to perpetuate a
two-party system. Also, many politically oriented people who aspire to work for social change consider
that the only realistic way to capture political power in this country is to be either a Republican or a
Democrat. However, the increase in political independents today, particularly among young people, may
call into question the continuing power of socialization to maintain the two-party system.
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C - The Winner-Take-All Electoral System

At virtually every level of government in the United States, the outcome of elections is based on the
plurality, winner-take-all principle. The winner is the person who obtains the most votes, even if that
person does not receive a majority (more than 50 percent) of the votes. Whoever gets the most votes
gets everything. Most legislators in the United States are elected from single-member districts in which
only one person represents the constituency. The candidate who finishes second receives nothing for
the effort and neither do their supporters. The winner-take-all system also operates in the election of
the U.S president. Recall that the voters in each state do not vote for a president directly but vote for
electoral college delegates who are committed to the various presidential candidates. These delegates
are called electors.

If the electors pledged to a particular presidential candidate receive a plurality of 40 percent of the
votes in a state, that presidential candidate will receive all of the state’s votes in the electoral college.
Minor parties have a difficult time competing under such a system. As shown in Table 8-4-1, American
history has seen a number of national third-party campaigns. Only Teddy Roosevelt, who ran on a third-
party ticket, received more than 88 electoral votes. In 1968, George Wallace, the segregationist former
governor of Alabama, received 46 electoral votes, all from Deep South states. In recent decades, Ross
Perot ran the most successful third-party campaign, garnering 18.9 percent of the popular vote, but no
electoral votes at all. Because voters know such candidacies are doomed by the system, it is difficult to
convince them to cast their vote for such candidates. Third-party candidate Ralph Nader was accused of
siphoning votes away from Democratic candidate Al Gore in 2000, leaving George W. Bush the victor.

Table 8-4-1: The Most Successful Third-Party Presidential Campaigns since 1864

The following list includes all third-party candidates winning more than 2 percent of the popular vote or any electoral votes since
1864. (We ignore isolated “unfaithful electors” in the electoral college who failed to vote for the candidate to whom they were
pledged.)

PERCENT

3" PARTY OF THE ELECTORAL WINNING

YEAR MAJOR 3™ PARTY PRESIDENTIAL POPULAR COLLEGE PRESIDENTIAL

CANDIDATE VOTES CANDIDATE

VOTE

1892  Populist James Weaver 8.5 22 Grover Cleveland (D)
1904 | Socialist Eugene Debs 3.0 - Theodore Roosevelt (R)
1908  Socialist Eugene Debs 2.8 - William Howard Taft (R)
1912 | Progressive Theodore Roosevelt 27.4 88 Woodrow Wilson (D)
1912  Socialist Eugene Debs 6.0 - Woodrow Wilson (D)
1920 | Socialist Eugene Debs 3.4 - Warren G. Harding (R)
1924  Progressive Robert LaFollette 16.6 13 Calvin Coolidge (R)
1948 | States’ Rights Strom Thurmond 2.4 39 Harry Truman (D)
1960  Independent Democrat = Harry Byrd 0.4 15* John Kennedy (D)
1968 | American Independent = George Wallace 13.5 46 Richard Nixon
1980  National Union John Anderson 6.6 Ronald Reagan (R)
1992  Independent Ross Perot 18.9 0 Bill Clinton (D)
1996 Reform Ross Perot 8.4 0 Bill Clinton (D)
2000 @ Green Ralph Nader 2.74 0 George W. Bush (R)
2016  Libertarian Gary Johnson 3.3 0 Donald J. Trump (R)

*Byrd received 15 electoral votes from unpledged electors in Alabama and Mississippi
Source: Dave Leip’s Atlas of U.S. Presidential Elections, www.uselectionatlas.org
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Proportional Representation

Many other nations use a system of proportional representation with multimember districts. If, during
the national election, party X obtains 12 percent of the vote, party Y gets 43 percent of the vote, and
party Z gets the remaining 45 percent of the vote, then party X gets 12 percent of the seats in the
legislature, party Y gets 43 percent of the seats, and party Z gets 45 percent of the seats. Because even a
minor party may still obtain at least a few seats in the legislature, the smaller parties have a greater
incentive to organize under such electoral systems than they do in the United States.

The relative effects of proportional representation versus our system of single-member districts are so
strong that many scholars have made them one of the few “laws” of political science. Duverger’s Law,
named after French political scientist Maurice Duverger, states that electoral systems based on single-
member districts tend to produce two parties, whereas systems of proportional representation produce
multiple parties. 372 Still, many countries with single-member districts have more than two political
parties—Britain and Canada are examples.

Many state and federal election laws offer a clear advantage to the two major parties. In some states,
the established major parties need to gather fewer signatures to place their candidates on the ballot
than do minor parties or independent candidates. The criterion for determining how many signatures
will be required is often based on the total party vote in the last general election, thus penalizing a new
political party that did not compete in that election.

At the national level, minor parties face different obstacles. The rules and procedures of both houses of
Congress divide committee seats, staff members, and other privileges on the basis of party membership.
A legislator who is elected on a minor-party ticket, such as the Conservative Party of New York, must
choose to be counted with one of the major parties to obtain a committee assignment. The Federal
Election Commission (FEC) rules for campaign financing also place restrictions on minor-party
candidates. Such candidates are not eligible for federal matching funds in either the primary or the
general election. In the 1980 election, John Anderson, running for president as an independent, sued the
FEC for campaign funds. The commission finally agreed to repay part of his campaign costs after the
election in proportion to the votes he received. Giving funds to a candidate when the campaign is over
is, of course, much less helpful than providing funds while the campaign is still under way.

8-5 The Role of Minor Parties in U.S. Politics

Minor parties have a difficult (if not impossible) time competing within the American two-party political
system. Nonetheless, minor parties have played an important role in our political life. Parties other than
the Republicans or Democrats are usually called third parties. (Technically, of course, there could be
fourth, fifth, or sixth parties as well, but we use the term third party because it has endured.)

Third parties can come into existence in three ways:

372 As cited in Todd Landman, Issues and Methods in Comparative Politics (New York: Routledge, 2003), p. 14.
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1) They may be founded from scratch by individuals or groups who are committed to a particular
interest, issue, or ideology;

2) they can split off from one of the major parties when a group becomes dissatisfied with the
major party’s policies; or

3) they can be organized around a particular charismatic leader and serve as that person’s vehicle
for contesting elections.

Third parties have forced the major parties to recognize new issues or trends in the thinking of
Americans. Political scientists believe that third parties have acted as safety valves for dissident groups,
preventing major confrontations and political unrest. In some instances, third parties have functioned as
way stations for voters En Route from one of the major parties to the other. Table 8-4-1 lists significant
third-party presidential campaigns in American history; Table 8-5-1 provides a brief description of third-
party beliefs. No third-party candidate received more than 1 percent of the vote in the 2008 or 2012
election, highlighting the strength of the two main parties.

Table 8-5-1: Policies of Selected American Third Parties Since 1864
Populist: This pro-farmer party of the 1890s advocated progressive reforms. It also advocated
replacing gold with silver as the basis of the currency in hopes of creating a mild inflation in prices. (It
was believed by many that inflation would help debtors and stimulate the economy:.)
Socialist: This party advocated a “cooperative commonwealth” based on government ownership of
industry. It was pro-labor, often antiwar, and, in later years, anticommunist. It was dissolved in 1972
and replaced by nonparty advocacy groups (Democratic Socialists of America and Social Democrats
USA).
Communist: This left-wing breakaway from the socialists was the U.S. branch of the worldwide
communist movement. The party was pro-labor and advocated full equality for African Americans. It
was also closely aligned with the Communist Party—led Soviet Union, which provoked great hostility
among most Americans.
Progressive: This name was given to several successive splinter parties built around individual political
leaders. Theodore Roosevelt, who ran in 1912, advocated federal regulation of industry to protect
consumers, workers, and small businesses. Robert LaFollette, who ran in 1924, held similar
viewpoints.
American Independent: Built around George Wallace, this party opposed any further promotion of
civil rights and advocated a militant foreign policy. Wallace’s supporters were mostly former
Democrats who were soon to be Republicans.
Libertarian: This party believes that the individual and private marketplace will produce the best
policies. The national government has a role in defending the nation and little else.
Reform: The Reform Party was initially built around businessman Ross Perot but later was taken over
by others. Under Perot, the party was a middle-of the-road group opposed to federal budget deficits.
Under Patrick Buchanan, it came to represent right-wing nationalism and opposition to free trade.
Green: The Greens are a left-of-center pro-environmental party; they are also generally hostile to
globalization.
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A - Ideological Third Parties DID YOU KNOW

The longest-lived third parties have been those with strong ideological The FreeSoil Party, active
foundations that are typically at odds with the majority mind-set. The in the 1848 and 1852
Socialist Party is an example. The party was founded in 1901 and lasted presidential elections,
until 1972, when it was finally dissolved. (A smaller party later took up was organized on a

the name.) platform opposing the

extension of slavery. The
slogan of the party was
“free soil, free speech,
free labor and free men.”

Members of a minor party regard themselves as outsiders and look to
one another for support; ideology provides great psychological
cohesiveness. Second, because the rewards of ideological commitment
are partly psychological, these minor parties do not think in terms of
immediate electoral success. A poor showing at the polls therefore does
not dissuade either the leadership or the grassroots participants from continuing their quest for change
in American government (and, ultimately, American society).

Image 8-5-1: Is the Green Party active in your state?

Sign up to get the latast news from GIUS

- =

Currently active ideological parties include the Libertarian Party and the Green Party. The Libertarian
Party supports a laissez-faire (“let it be”) capitalist economic program, together with a hands-off policy
on regulating matters of moral conduct. The Green Party began as a grassroots environmentalist
organization with affiliated political parties across North America and Western Europe. It was
established in the United States as a national party in 1996 and nominated Ralph Nader to run for
president in 2000. Nader campaigned against what he called “corporate greed,” advocated universal
health insurance, and promoted environmental concerns. 3”3 He ran again for president as an
independent in 2004 and in 2008. The Green Party’s Twitter feed (shown in the screen capture) posts
regular videos that champion key themes to the party’s platform and encourages fundraising activities.

373 Ralph Nader offers his own entertaining account of his run for the presidency in 2000 in Crashing the Party: How to Tell the
Truth and Still Run for President (New York: St. Martin’s Press, 2002).
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B - Splinter Parties
Some of the most successful minor parties have been those that split The Reform Party,

from major parties. The impetus for these splinter parties, or factions, established in 1996, used
has usually been a situation in which a particular personality was at a vote-by-mail process for
odds with the major party. The most successful of these splinter parties the first step of its

was the Bull Moose Progressive Party, formed in 1912 to support nominating convention
Theodore Roosevelt for president. The Republican National Convention and also accepted votes
of that year denied Roosevelt the nomination, although he had won cast by email.

most of the primaries. He therefore left the Republicans and ran against
Republican “regular” William Howard Taft in the general election. Although Roosevelt did not win the
election, he did split the Republican vote, enabling Democrat Woodrow Wilson to become president.

Third parties have also been formed to back individual candidates who were not rebelling against a
particular party. Ross Perot, for example, who challenged Republican George H. W. Bush and Democrat
Bill Clinton in 1992, had not previously been active in a major party. Perot’s supporters, likewise,
probably would have split their votes between Bush and Clinton had Perot not been in the race. In
theory, Perot ran in 1992 as a nonparty independent; in practice, he had to create a campaign
organization. By 1996, Perot’s organization was formalized as the Reform Party.

C - The Impact of Minor Parties

Third parties have rarely been able to affect American politics by actually winning elections. (One
exception: third-party and independent candidates have occasionally won races for state
governorships—for example, Jesse Ventura was elected governor of Minnesota on the Reform Party
ticket in 1998.) Instead, the impact of third parties has taken two forms. First, third parties can influence
one of the major parties to take up one or more issues. Second, third parties can determine the
outcome of a particular election by pulling votes from one of the major-party candidates in what is
called the “spoiler effect.”

Influencing the Major Parties

One of the most clear-cut examples of a major party adopting the issues of a minor party took place in
1896, when the Democratic Party co-opted the Populist demand for “free silver”—that is, a policy of
Commg_enOUgh new.mo'ney to create inflation. Image 8-5-2: H. Ross Perot, third-party candidate for
Absorbing the Populists’ demands cost the president in 1992 and 1996, speaks before a California

Democrats votes overall. Senate committee in 2002.
Affecting the Outcome of an Election

The presidential election of 2000 was one instance
in which a minor party may have altered the
outcome. Green candidate Ralph Nader received
almost 100,000 votes in Florida, a majority of which
would probably have gone to Democrat Al Gore if
Nader had not been in the race. The real question is
whether the effect was important.
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The problem is that in an election as close as the presidential election of 2000, any factor with an impact
on the outcome can be said to have determined the results of the election. Discussing his landslide loss
to Democrat Lyndon B. Johnson in 1964, Republican Barry Goldwater wrote: “When you’ve lost an
election by that much, it isn’t the case of whether you made the wrong speech or wore the wrong
necktie. It was just the wrong time.” 37 Given that Nader garnered almost 3 million votes nationwide,
many people believe that the Nader campaign was an important reason for Gore’s loss. Should voters
ignore third parties to avoid spoiling the chances of a preferred major-party candidate?

8-6 Mechanisms of Political Change

Support for the two major parties is roughly balanced today. In the future, could one of the two parties
decisively overtake the other and become the “natural party of government”? The Republicans held this
status from 1896 until 1932, and the Democrats enjoyed it for many years after the election of Franklin
D. Roosevelt in 1932. Not surprisingly, political advisers in both parties dream of circumstances that
could grant them lasting political dominance.

One mechanism by which a party might gain dominance is called realignment. Major constituencies shift
their allegiance from one party to another, creating a long-term alteration in the political environment.
Realighment has often been associated with particular elections, called realigning elections. The election
of 1896, which established a Republican ascendancy, was clearly a realigning election. So was the
election of 1932, which made the Democrats the leading party.

Realighment: The Myth of Dominance

Several myths have grown up around the concept of realignment. One is that in realignment, a newly
dominant party must replace the previously dominant party. Realighment could easily strengthen an
already dominant party. Alternatively, realignment could result in a tie. This has happened—twice. One
example was the realignment of the 1850s, which resulted in Abraham Lincoln’s election as president in
1860. After the Civil War, the Republicans and the Democrats were almost evenly matched nationally.

The most recent realignment has sometimes been linked to the elections of 1968. The realignment was
a gradual process that took place over many years. It is sometimes referred to as a “rolling realignment.”
In 1968, Democrat Hubert Humphrey, Republican Richard Nixon, and third-party candidate George
Wallace of Alabama all vied for the presidency. Following the Republican victory in that election, Nixon
adopted a “southern strategy” aimed at drawing dissatisfied Southern Democrats into the Republican
Party. 37> At the presidential level, the strategy was an immediate success, although years would pass
before the Republicans could gain dominance in the South’s delegation to Congress or in state
legislatures. Nixon’s southern strategy helped create the political environment in which we live today.
Another milestone in the progress of the Republicans was Ronald Reagan’s sweeping victory in the
presidential election of 1980.

374 Barry Goldwater, With No Apologies (New York: William Morrow, 1979).
375 The classic work on Nixon’s southern strategy is Kirkpatrick Sales, The Emerging Republican Majority (New Rochelle, NY:
Arlington House, 1969).
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Realignment: The Myth of Predictability

A second myth concerning realignments is that they take place every 36 years. Supposedly, there were
realigning elections in 1860, 1896, 1932, and 1968, and therefore 2004 must have been a year for
realignment. No such event took place. In fact, no force could cause political realignments at precise 36-
year intervals. Further, realignments are not always tied to particular elections. The most recent
realignment, in which conservative Southern Democrats became conservative Southern Republicans,
was not closely linked to a particular election. The realignment of the 1850s, following the creation of
the modern Republican Party, also took place over a period of years.

Is Realignment Still Possible?

The nature of American political parties created the pattern of realignment in American history. The
sheer size of the country, combined with the inexorable pressure toward a two-party system, resulted in
parties made up of voters with conflicting interests or values. The pre—Civil War party system involved
two parties—Whigs and Democrats—with support in both the North and the South. This system could
survive only by burying, as deeply as possible, the issue of slavery. We should not be surprised that the
structure eventually collapsed. The Republican ascendancy of 1896—-1932 united capitalists and
industrial workers under the Republican banner, despite serious economic conflicts between the two.
The New Deal Democratic coalition after 1932 brought African Americans and ardent segregationists
into the same party.

For realignment to occur, a substantial body of citizens must come to believe that their party can no
longer represent their interests or values. The problem must be fundamental and not attributable to the
behavior of an individual politician. Given the increasing cohesion of each of the parties today, it is
unlikely that a realignment is in the offing. The values that unite each party are relatively coherent, and
their constituents are reasonably compatible. Therefore, the current party system should be more
stable than in the past, and a major realignment is not likely to take place in the foreseeable future. It
appears that instead of moving from one major political party to another, voters have simply moved
away from both parties, choosing instead to identify as political independents.



Page | 348
Chapter 8: Political Parties

ORI LTS [Tl Multiparty Systems: The Rule Rather than the Exception

The United States has a two-party system. Occasionally, a third-party candidate enters the race, but
has little chance of winning at the national level. Throughout the world, though, most democracies
have multiparty systems.

Some Examples

In its first legislative elections ever, Afghanistan saw the emergence of six major parties and seven
minor parties. The 2013 Iraqi provincial council elections had a total of 50 political alliances plus
hundreds of other parties competing. India’s general election takes place in nine phases across 534
constituencies. India has 6 national parties, another 36 state parties, and more than 100 regional
parties.

The latest elections in Germany resulted in a “grand coalition,” bringing together two main center-
right and center-left parties within a system of five parties. Any given presidential election in France
has even more parties. They include several representing the left, center-left, right, and center-right.
The National Front represents the extreme right, anti-immigrant part of the electorate. The Socialist
Party represents the left.

After the Egyptian popular uprising, which overthrew the authoritarian government of Hosni
Mubarak, the leaders of the movement quickly moved to establish an election system. Within weeks,
dozens of political parties formed and, as the first presidential election approached, at least 10 of
these parties had candidates for that office. Parties ranged from conservative groups that had
supported Mubarak to radical leftists to democratic liberals and Islamist groups who wanted a
religious-based government.

Proportional Representation and Coalitions

Great Britain has often been described as having a two-and-one-half party system: The major parties,
the Labour and Conservative parties, have alternated governing the nation for most of the time since
World War Il. The Liberal Democrat party, which has a long and distinguished history, usually comes
in third, not securing enough votes to make a difference.

In the 2010 parliamentary elections, neither major party won enough seats in Parliament to claim the
right to form a government. As soon as the election results were announced, each of the two major
parties began to “court” the Liberal Democrats, who had won enough seats to create a coalition.
Within a week, Queen Elizabeth asked the head of the Conservative Party to become prime minister
and to negotiate a coalition with the Liberal Democrats. In a surprising move, the two parties
announced that although David Cameron, head of the Conservative Party, would be prime minister,
Nick Clegg, head of the Liberal Democrat Party, would be named deputy prime minister. In the next
election, 2012, the relative balance of power between the three parties did not change, although
Conservatives lost about 4 percent of their previous vote and a corresponding number of seats—
largely due to voter dissatisfaction over the national budget. Following the vote in 2015, the
Conservatives gained a majority, and the leaders of the opposition parties resigned prior to forming a
new government. David Cameron resigned as Prime Minister following the UK’s decision to leave the
European Union (known as Brexit). The Conservative Party chose Theresa May in July 2016 as the
Leader of the Conservative Party and she was appointed Prime Minister of the United Kingdom.
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Coalitions are almost a certainty in a multiparty system because the
leading party usually does not have a majority of votes in the
legislature. The leading party has to make compromises to obtain
votes from other parties. These coalitions are subject to change due
to the pressures of lawmaking. Often, a minor partner in a coalition
finds itself unable to support the laws or policies proposed by its
larger partners. Either a compromise will be found, or the coalition
will be ended, and new partners may be sought to form a
government coalition. If we had a multiparty system in the United
States, we might have a green party reflecting environmental
interests, a Latino party, a western party, a labor party, and others.
To gain support for her or his program, a president would have to
build a coalition of several parties by persuading each that its Image 8-6-1: The House of Commons
members would benefit from the coalition. The major difficulty ina  of the United Kingdom has 650
multiparty system is, of course, that the parties will withdraw from  members known as Members of
the coalition when they fail to benefit from it. Holding a coalition Pa.r”ame"t (.MF.)S)' MPs are.seated

. . . . . . with the majority party facing the
together for more than one issue is sometimes impossible. Creating 5,4/ opposition.
such a system in the United States would require significant
structural change to our constitutional system.

For Critical Analysis

1. Inyour view, are multiparty systems more representative than the two-party system in the
United States? Why or why not?

2. Could you imagine a coalition of minor parties forming in the United States? Who might be
included and what would the common interests be?

3. Given the rise of voters who identify as independents in the United States, might the time be
right for a third party to form? Do you see evidence in the data presented in this chapter that
independent voters share enough in common to create a party? Why or why not?

8.6 - Discuss the rise of political independents and evaluate how this change might affect American
politics.

Among political scientists, one common argument has been that realignment is no longer likely because
voters are not as committed to the two major parties as they were in the 1800s and early 1900s. In this
view, called dealignment theory, large numbers of independent voters may result in political volatility,
but the absence of strong partisan attachments means that it is no longer easy to “lock in” political
preferences for decades.

Independent Voters

Figure 8-6-1 shows trends in party identification, as measured by standard polling techniques from
1937 through 2016. The chart displays a rise in the number of independent voters throughout the
period, combined with a fall in support for the Democrats from the mid-1960s on. The decline in
Democratic identification may be due to the consolidation of Republican support in the South since
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1968, a process that by now may be substantially complete. In any event, the traditional Democratic
advantage in party identification has vanished.

Figure 8-6-1: Party Identification from 1938 to 2016
Independent: 35% Democrat: 379%  Republican: 23%
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Source: Gallup Historical Trends, April 12, 2014 http://www.qgallup.com/poll/15370/party-affiliation.aspx

Not only has the number of independents grown over the last half-century, but voters are also less
willing to vote a straight ticket—that is, to vote for all the candidates of one party. In the early 1900s,
straight-ticket voting was nearly universal. By midcentury, 12 percent of voters engaged in ticket
splitting. In recent presidential elections, between 20 and 40 percent of the voters engaged in split-
ticket voting. This trend, along with the increase in the number of voters who call themselves
independents, suggests that parties have lost much of their hold on the loyalty of the voters.

Not-So-Independent Voters

A problem with dealighment theory is that many “independent” voters are not all that independent. If
“pushed” to pick a party label, Democrats and Republicans pick up about equal shares of voters (18
percent and 17 percent, respectively). The people who are willing to identify if pushed are called
“leaners,” and sometimes these leaners act like ardent partisans. If these “leaners” are deducted from
the independent category, only 10 percent of the voters remain. These true independents are

swing voters —they can swing back and forth between the parties. These voters are important in
deciding elections. Some analysts believe, however, that swing voters are far less numerous today than
they were two or three decades ago. Swing voters are only relevant if the district or contest itself is
competitive.

C-Tipping

Political transformation can also result from changes in the composition of the electorate. Even when
groups of voters never change their party preferences, if one group becomes more numerous over time,
it can become dominant for that reason alone. We call this kind of demographically based change
tipping. Immigration is one cause of this phenomenon.


http://www.gallup.com/poll/15370/party-affiliation.aspx
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Tipping in Massachusetts

Consider Massachusetts, where for generations Irish Catholics confronted Protestant Yankees in the
political arena. Most of the Yankees were Republican; most of the Irish were Democrats. The Yankees
were numerically dominant from the founding of the state until 1928. In that year, for the first time,
Democratic Irish voters came to outnumber the Republican Yankees. Massachusetts, which previously
had been one of the most solidly Republican states, cast its presidential vote for Democrat Al Smith.
Within a few years, Massachusetts became one of the most reliably Democratic states in the nation.

Tipping in California

California may have experienced a tipping effect during the 1990s. From 1952 until 1992, California
consistently supported Republican presidential candidates, turning Democratic only in the landslide
election of Lyndon Johnson in 1964. In 1992, however, the California electorate gave Democrat Bill
Clinton a larger percentage of its votes than he received in the country as a whole. Since then, no
Republican presidential candidate has managed to carry California.

The improved performance of the Democrats in California is almost certainly a function of demography.
In 1999, California became the third state, after Hawaii and New Mexico, in which non-Latino whites do
not make up a majority of the population. Latinos and African Americans both give most of their votes to
the Democrats, but sometimes even though the eligible voting population is more diverse, voters
remain older and predominantly white. For the first time, California Latinos, Asian Americans, and
African Americans voted in numbers roughly equivalent to their share of registered voters in 2012.
About 40 percent of California’s electorate is now nonwhite, and ethnic voters made up about 40
percent of those who mailed in their ballots or went to the polls. Mitt Romney won the white vote in
California by 8 percentage points while losing the state in a landslide by 22 points. President Obama won
among Latinos by 45 points, Asian Americans by 58 points, and African Americans by 93 points,
according to the exit poll data. 37°

Despite the erosion of support for Republicans and Democrats, political parties perform vital functions
in the American political system. Change is inevitable, but the direction of change is never entirely
predictable. Technology, the rise of nonparty organizational support for national candidates, and
significant demographic changes in the electorate challenge the current parties.

Democratic strategists hope that the tolerant spirit of many younger voters may work to their
advantage. The Democratic Party has worked hard in southwestern states and California to bring Latino
voters to the fold, and the Obama administration has appealed, in particular, to female voters through
its positions on health care and contraceptive coverage. If the Democrats could add a significant
majority of female and Latino voters to their numbers, it could offset some losses among blue-collar
workers who are concerned about jobs and the economy but persuaded by Republicans on social issues.

Republicans recognize that the current demographic trends are not working in their favor but refuse to
accept that “demography is destiny.” Following the 2012 defeat for the White House, strategists worked

376 Daniel Weintraub, “November Election Was a Tipping Point for Ethnic Voters,” California Health Report, December 9, 2012.
www.healthycal.org/archives/10392
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to hone the Republican message to women, Latinos, and young people. However, that was before the
2016 primary contests and Donald J. Trump’s ascendancy. Throughout the primaries Trump was a
“plurality front-runner,” meaning that he was winning but with a plurality—not a majority—of the votes
cast. His unfavorable ratings among Millennials, minorities, and college-educated white women did not
prevent him from winning the presidency but may leave a lasting impact on the Republican brand for
members of these groups. The results of the 2016 election surprised everyone. Can Mr. Trump pull
Republicans together and govern? Will President Trump be able to capitalize on Republican majorities in
the House and Senate to effect the change he promised on the campaign trail?
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Chapter Summary

8.1 A political party is a group of political activists who organize to win elections, operate the
government, and determine public policy. Political parties recruit candidates for public office, organize
and run elections, present alternative policies to the voters, assume responsibility for operating the
government, and act as the opposition to the party in power.

8.2 A political party consists of three components: the party-in-the-electorate, the party organization,
and the party-in-government. The party-in-the electorate is made up of all of the people who affiliate
and identify with the political party. Although they are not required to participate in every election, they
are the most likely to do so because they feel a sense of loyalty to the party. The party organization
provides the structural framework for the political party by recruiting volunteers to become party
leaders; identifying potential candidates; and organizing caucuses, conventions, and election campaigns
for its candidates. The party-in-government consists of elected and appointed officials who identify with
a political party. After the election is over and the winners are announced, the focus of party activity
shifts from getting out the vote to organizing and controlling the government.

8.3 The evolution of our nation’s political parties can be divided into five party systems:

1) the development of parties, 1789-1828;

2) Democrats and Whigs, 1828—-1860;

3) Republicans’ rise to power and the Civil War, 1860-1896;

4) the Progressive interlude and Republican dominance, 1896-1932; and
5) the New Deal and Democratic dominance, 1932—-1968.

Political parties today differ considerably, although sometimes voters do not accurately define the
differences or align predictably with a party. Weaker attachment to parties and the rising influence of
nonparty organizations in campaigns and elections make a sixth-party system unlikely to emerge.

8.4 Political parties are built by appealing to groups of people and knitting together a coalition based on
shared interests. The Democratic and Republican parties appeal to different constituencies and embrace
different issue positions. Men, people over the age of 65, the wealthy, married people, and better-
educated voters tend to identify with the Republicans. Women, young people, nonwhites, members of
labor unions, and the unemployed affiliate with the Democrats. Regionally, the South is solidly
Republican, whereas the East and West coasts trend toward the Democrats. The starkest differences
along religious lines are between white Evangelical protestants (Republicans) and those who are
religiously unaffiliated (Democrats). Partisans identifying with each political party differ in their positions
on issues as well. Historically, one of the defining differences between the parties is a difference in
vision over the size and role of government. Republicans prefer a smaller government providing fewer
services, whereas a majority of Democrats would choose a bigger government that provided more
services.
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8.5 Two major parties have dominated the political landscape in the United States for almost two
centuries. Reasons for this include

1) the historical foundations of the system,

2) political socialization and practical considerations,

3) the winner-take-all electoral system, and

4) state and federal laws favoring the two-party system.

Minor parties find it extremely difficult to win elections. Yet minor (or third) parties have emerged,
sometimes as dissatisfied splinter groups from within major parties, and have acted as barometers of
changes in the political mood. Third parties can affect the political process (even if they do not win) if
major parties adopt their issues or if they determine which major party wins an election.

8.6 The share of voters who describe themselves as independents has grown steadily in each election
and today represents the identity (or lack of partisan identity) of over one-third of the electorate. Many
independents actually vote as if they were Democrats or Republicans, however, and we call them
“leaners.” Historically, realigning elections have signaled significant change in public sentiment favoring
a new political direction and a new dominant political party (e.g., 1932 and the rise of the New Deal
coalition of Democrats). Disaffection with both major parties leads to dealignment, resulting in
unpredictable voter behavior for a period of time. Among Millennial voters, people between the ages of
18 and 33, half choose not to identify with either party, and only 31 percent see a difference between
the major parties. This trend toward greater independence from the major parties, particularly among
the young, might signal greater instability in American elections in years to come or perhaps action by
the parties to redefine their base constituencies in an effort to reclaim prior dominance.
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Selected Resources

Print Resources

Abramowitz, Alan I. The Disappearing Center: Engaged Citizens, Polarization, and American Democracy
(New Haven, CT: Yale University Press, 2011). Abramowitz argues that the number of moderate voters in
the nation is decreasing as the two parties become more distant and more ideological, thus increasing
the polarization of politics.

Deluca, Stefani, Susan Clampet-Lundquist, and Kathryn Edin. Coming of Age in the Other America
(New York: Russell Sage Foundation, 2016). A ten-year study of the impact of impoverished
neighborhoods on children and families and the likelihood of upward mobility.

Purdum, Todd S. An Idea Whose Time Has Come: Two Presidents, Two Parties, and the Battle for the
Civil Rights Act of 1964 (New York: Henry Holt and Co., 2014). The political story of the creation of the
landmark civil rights bill—a piece of legislation that prompted the longest filibuster in U.S. Senate
history, but ultimately passed with overwhelming bipartisan support.

Skocpol, Theda, and Vanessa Williamson. The Tea Party and the Remaking of the Republican Party
(New York: Oxford University Press, 2011). Two political scientists report on their year-long investigation
into the Tea Party. By spending long periods of time talking to these supporters, they are able to
describe the goals and beliefs of Tea Party voters.

Media Resources

The American President—A 1995 film starring Michael Douglas as a widowed president who must
balance partisanship and friendship (Republicans in Congress promise to approve the president’s crime
bill only if he modifies an environmental plan sponsored by his liberal girlfriend).

The Best Man—A 1964 drama based on Gore Vidal’s play of the same name. The film, which deals with
political smear campaigns by presidential party nominees, focuses on political party power and ethics.

The Circus: Inside the Greatest Political Show on Earth—A Showtime documentary series airing on
Sunday nights throughout the 2016 presidential election contest characterized in a review as “cheerfully
cynical yet with a sincere appetite for the game.”

House of Cards—A Netflix political drama featuring Kevin Spacey as Frank Underwood, a Southern
Democrat in pursuit of political power at any cost.

Ides of March—A 2011 film (starring Ryan Gosling and George Clooney) about the pursuit of the
Democratic nomination for president. Features intraparty intrigue and the political horse trading that
occur in national campaigns.

Online Resources

Democratic Party— www.democrats.org

Green Party of the United States—a federation of state Green parties committed to environmentalism,
nonviolence, social justice, and grassroots organizing: www.gp.org


www.democrats.org
www.gp.org
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Libertarian Party—America’s third largest and fastest-growing political party; calls itself the party of
principle and supports smaller government, lower taxes, and more freedom: www.lp.org

The Pew Research Center for the People & the Press—an independent, nonpartisan public opinion
research organization that studies attitudes toward politics, the press, and public policy issues and offers
survey data online on how the parties fared during the most recent elections, voter typology, and
numerous other issues: www.people-press.org

Republican Party— www.gop.com


www.lp.org
www.gop.com
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Chapter 9 Introduction

Congresswoman Loretta Sanchez leaves the voting booth after casting her ballot in California’s primary election.
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After reading this chapter you will be able to:

9.1 Explain the eligibility requirements for president, senator, and representative; discuss why an
individual might choose to become a candidate for office.

9.2 Produce a plan for a modern campaign for the U.S. Senate; include the strategy, staff, and
finances necessary for such an endeavor.

9.3 Demonstrate an understanding of the evolution of campaign finance regulation, the
development of political action committees (PACs), and the current state of such regulation.

9.4 Describe the general outline of today’s campaign for the presidency and discuss the impact of
the primary system on the outcome of the nomination process.

9.5 Demonstrate an understanding of the electoral process in the United States and explain how
it relates to democratic theory.

9.6 Discuss the factors that influence voter turnout in the United States and compare American
voter turnout to that of other nations.

9.7 Describe historical restrictions on the vote in the United States and explain how these
restrictions have been ended.

9.8 Discuss the impact of the mechanics and technology of voting on voter turnout, vote fraud,
and the ability of citizens to trust the process.

9.9 Demonstrate an understanding of the electoral college and its impact on the presidential
election campaign.
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m Voting on the Internet Became Universal?

Background

Today, you can do just about anything on your smartphone. Why can’t you vote using a smartphone
or the Internet? This seems to be the logical extension of today’s technology. Instead, almost all local
governments require the voter to vote in person on a specified day or to seek an absentee ballot in
advance. Some states allow advance voting in a specified place up to three weeks ahead of the vote;
Oregon, Washington, and Colorado conduct all elections by mail.

What If Internet Voting Became Universal?

Many people would find it very convenient to vote over the Internet, whether via smartphone,
desktop computer, or iPad. Travelers would no longer need to request an absentee ballot or to vote
in advance of the election. Local governments would not have to invest millions of dollars in voting
machines and cover the expense of operating polling places. Even if they felt the need to honor the
idea of a polling place, allowing voters to use laptops at polling places would be much less expensive
and less trouble than today’s voting booths.

Using today’s technology for voting would likely increase voter turnout among younger Americans,
the group least likely to vote. As you will read in this chapter, younger Americans are less likely to be
settled in a community and less likely to have an interest in political issues. But if they received an
email alert and could vote instantly, voter turnout would likely increase in society.

Voting via the Internet would end the confusion over whether announcing the voting results of the
Eastern states affects turnout in the Western states. A “window” for voting would open at a certain
time, either in a state or across the nation, and all polls would open at the same time and close at the
same time. Of course, traditional exit polling would cease to exist, as voters would no longer attend a
physical location to cast their ballots. Results would be easily calculated and could be announced by a
nonpartisan government agency at a specified time. The news would broadcast no more tales of
hand-recounted, spoiled ballots and visual inspections of nebulous punch-card markings.

Would Internet Voting Disenfranchise Some Voters?

It is important to remember that not all Americans are “connected” to the Internet. Service does not
reach many rural areas of the United States, and many economically disadvantaged individuals are
without access to computers or to Internet services. Older Americans who do not have Internet
services would likely be discouraged from voting, as would poorer groups. Individuals who value their
privacy might prefer not to vote via the Internet because it could be traced back to their computer or
smartphone.

What would be the result if older Americans, less well-off Americans, and other groups were
disenfranchised by Internet voting? Younger voters tend to be more liberal in their social views and,
to some extent, in their views about government action. Increasing turnout among these voters
would advantage Democratic Party candidates. Lowering turnout among poorer, urban voters,
however, would cost those candidates votes as well. Republicans would work very hard to make sure
that their older supporters had access to computers and assistance in voting, to be sure.




Page | 360
Chapter 9: Campaigns, Voting, and Elections

Why Hasn’t Internet Voting Been Adopted?

The major issue with Internet voting is the security of the vote. In 2003, the U.S. Department of
Defense announced that it planned to make Internet voting for the 2004 election available to all
members of the armed forces serving overseas. At that time, more than 100,000 members of the
military were in Irag. By early 2004, the Pentagon announced that it had cancelled that plan due to
the possibility of voter fraud. Stealing voter identification, hacking into the voting system, submitting
thousands of fraudulent votes using hijacked computers—all of these are possibilities. In 2010, the
District of Columbia announced the trial of an Internet voting system and invited hackers to try to
“break into” the system. Within a few days, University of Michigan students hacked into the system,
adding the Michigan fight song as a soundtrack for voting. The trial was cancelled. 3”7

It is worth noting that the country of Estonia has adopted Internet voting, but it is optional there.
Other nations are trying to solve the security problems in various ways. The real question is this: Why
do people want to tamper with the vote? The answer is because the stakes in governing are so high.

For Critical Analysis
1. Which groups would be most likely to vote over the Internet and which the least?
2. Would Internet voting increase citizens’ trust in the voting process or make them even more
suspicious of vote fraud?

Free elections are the cornerstone of the American political system. Voters choose one or more
candidates from a pool of candidates by casting ballots in local, state, and federal elections. Voters are
free from intimidation or coercion and able to access information about the election. Voting should be
easy, with simple forms or machines, and available at convenient hours. If these conditions are met,
voters can have confidence in the election process and, in turn, more confidence in their elected
officials. This chapter looks at the process of campaigning for election, as well as voting and elections, in
the American context.

377 Mike DeBonis, “Hacker Infiltration Ends D.C. Online Voting Trial,” Washington Post, October 12, 2010.
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9-1 Who Wants to Be a Candidate?

9.1 - Explain the eligibility requirements for president, senator, and representative; discuss why an
individual might choose to become a candidate for office.

Democratic political systems require competitive elections. If there is no competition for any office—
president or local school superintendent—then the public has no ability to make a choice about its
leadership or policies to be pursued. Who, then, are the people who seek to run for office?

The United States has thousands of elective offices. Political parties strive to provide a slate of
candidates for every election. Recruiting candidates is easier for some offices than for others. Offices of
high esteem and power have no trouble attracting candidates. In many areas of the country, however,
one political party may be considerably stronger than the other. In those situations, the minority party
may have more difficulty finding nominees for elections in which victory is unlikely.

People who run for office can be divided into two groups—the self-starters and those who are recruited.
The self-starters get involved in political activities to further their careers, to carry out specific political
programs, or in response to certain issues or events. Candidates for president from third parties often
campaign primarily to gain publicity for their views, knowing they are unlikely to win.

Issues are important, but personal goals—status, career objectives, prestige, and income—are central in
motivating some candidates to enter political life. Political office is often seen as the stepping-stone to
achieving certain career goals. A lawyer or an insurance agent may run for office only once or twice and
then return to private life with enhanced status. Other politicians may aspire to long-term political
office. Finally, we think of ambition as the desire for ever-more-important offices and higher status.
Politicians who run for the state house may well desire to be elected to the U.S. House of
Representatives in future years.

Individuals become official candidates through the process of nomination. Generally, nominating
processes for all offices are controlled by state laws and usually favor the two major political parties. For
most minor offices, individuals become candidates by submitting petitions to the local election board.
Political parties often help individuals obtain the petitions, pay whatever filing fee is required, and
gather signatures. In most states, a candidate from one of the two

major parties faces far fewer requirements to get on the ballot than a

candidate who is an independent or who represents a minor or new . .
Five women received

party. votes for vice president at
For higher-level offices, candidates may need to petition and then be the Democratic
nominated by a party convention at the state level. In other Convention in 1924, the
jurisdictions, party caucuses are empowered to nominate candidates. first held after women

Many contenders for office are nominated through a primary election in received the right to vote
which two or more individuals contend for the party’s nomination. in 1920.
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The American system of nominations and primary elections is one of the most complex in the world. In
most European nations, the political party’s choice of candidates is final, and no primary elections are
ever held.

There are few constitutional restrictions on who can become a candidate in the United States. As set out
in the Constitution, the formal requirements for national office are as follows:

1. President. Must be a natural-born citizen, have attained the age of 35 years, and be a resident of
the country for 14 years by the time of inauguration. The definition of “natural born” citizen was
first fixed by the U.S. Congress in 1790. Generally, any child born abroad to a parent whois a
U.S. citizen is a natural-born citizen. From time to time, residency requirements for the parent
and/or the child have been instituted, but children born to a citizen are citizens by birth.

2. Vice president. Must be a natural-born citizen, have attained the age of 35 years, and not be a
resident of the same state as the candidate for president. 3®

3. Senator. Must be a citizen for at least nine years, have attained the age of 30 by the time of
taking office, and be a resident of the state from which elected.

4. Representative. Must be a citizen for at least seven years, have attained the age of 25 by the
time of taking office, and be a resident of the state from which elected.

The qualifications for state legislators are set by the state constitutions and likewise include age, place of
residence, and citizenship. Usually, the requirements for the upper chamber of a legislature are
somewhat more stringent than those for the lower chamber. The legal qualifications for running for
governor or other state office are similar.

Despite these minimal legal qualifications for office at both the national and state levels, a quick look at
the slate of candidates in any election—or at the current members of the U.S. House of
Representatives—will reveal that not all segments of the population take advantage of these
opportunities. Holders of political office in the United States are overwhelmingly white and male. Until
the twentieth century, presidential candidates were of northern European origin and Protestant
heritage. 37° Laws that effectively denied voting rights made it impossible to elect African American
public officials in many areas in which African Americans constituted a significant portion of the
population. As a result of the passage of major civil rights legislation in the 1960s, however, the number
of African American public officials has increased throughout the United States. By 2013, the number of
African American elected officials was estimated at more than 10,500, 3% and, in 2008, Americans
elected Barack Obama to be the first African American president. He was reelected in 2012.

378 Technically, a presidential and vice-presidential candidate can be from the same state, but if they are, one of the two must
forfeit the electoral votes of his or her home state.

379 A number of early presidents were Unitarian. The Unitarian Church is not Protestant, but it is historically rooted in the
Protestant tradition.

380 Juliet Eilperin, “What’s Changed for African Americans since 1963, by the Numbers.”
http://www.washingtonpost.com/blogs/the-fix/2013/08/22



http://www.washingtonpost.com/blogs/the-fix/2013/08/22

Page | 363
Chapter 9: Campaigns, Voting, and Elections

Women as Candidates DID YOU KNOW

Until recently, women generally were considered to be appropriate
candidates only for lower-level offices, such as state legislator or school
board member. It was thought that women would be more acceptable
to the voting public if they were either running for an office that
allowed them to continue their family duties or were running for an
office that focused on local affairs, such as city or school issues. The last
20 years have seen a tremendous increase in the number of women
who run for office, not only at the state level but for the U.S. Congress
as well. Figure 9-1-1 shows the increase in female candidates. In 2016 182 women ran for Congress, and
82 were elected. Noteworthy in the class of women elected to the Senate in 2012 are Tammy Baldwin,
the first openly gay senator, and Mazie Hirono, Hawaii’s first female senator. Senator Hirono is also the
first senator born in Japan and the first Buddhist senator.

EMILY’s List means Early
Money s Like Yeast,
referring both to needing
money early in a
campaign and to yeast for
raising bread.

Figure 9-1-1: Women Running for Congress (and Winning)
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Each circle represents a female candidate for the Senate,
A red circle denotes a winning candidate.

In the past, women were not recruited because they had not worked their way up through the male-
dominated party organization or because they were thought to have no chance of winning. Women also
had a more difficult time raising campaign funds. Since the 1970s, there has been a focused effort to
increase the number of women candidates. EMILY’s List, a group that raises money to recruit and
support liberal women candidates, has had a strong impact on the situation for women candidates.
Other organizations with more conservative agendas also raise money for women. Recent elections
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have witnessed women candidates of either party raising The Rock the Vote organization uses its website to
encourage political participation among young

Americans of every background.

millions of dollars and winning office; however, women
voters are more likely to perceive gender bias and a
harder path for women candidates. After the 2008
election, 65 percent of women saw gender bias in the

treatment of Hillary Clinton and Sarah Palin. 38! Such =
perceptions work to discourage other women from ﬂ Let's Make Hictory
seeking elective office. To help fight these perceptions of " T T T

women in the workplace and elected office, Condoleezza ’M :

Rice, former secretary of state, has partnered with other o n g

female business leaders and politicians to start the “Ban

Bossy” campaign. The goal is to ban the adjective “bossy” and to encourage young girls to speak up and
participate in leadership roles.

9-2 The Twenty-First-Century Campaign

9.2 - Produce a plan for a modern campaign for the U.S. Senate; include the strategy, staff, and
finances necessary for such an endeavor.

After the candidates have been nominated, the most exhausting and expensive part of the election
process begins—the general election campaign. Even with the most appealing of candidates, today’s
campaigns require a strong organization; expertise in political polling and marketing; professional
assistance in fundraising, accounting, and financial management; and technological capabilities in every
aspect of the campaign.

The goal is the same for all campaigns—to convince voters to choose a candidate or a slate of
candidates for office. Part of the reason for the increased intensity of campaigns in the last decade is
that they are now centered on the candidate, not on the party. The candidate-centered campaign
emerged in response to several developments: changes in the electoral system, the increased
importance of television and other forms of electronic media in campaigns, the change in campaign
funding, and technological advances in ways to reach potential voters, including social media.

To run a successful and persuasive campaign, the candidate’s organization must be able to raise funds
for the effort; obtain coverage from the media; produce and pay for advertising, websites, and social
media sites; schedule the candidate’s time effectively; convey the candidate’s position on the issues to
the voters; conduct research on the opposing candidate; and get the voters to go to the polls.

Before the advent of candidate-centered politics, political parties provided most of the support for
campaigns. Parties provided campaign funding, organized events, registered voters, and turned out the

381 Jennifer Lawless and Richard L. Fox, “Men Rule: The Continued Underrepresentation of Women in U.S. Politics,” Washington,
DC: Women and Politics Institute, 2012.
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voters on Election Day. Prior to today’s media-saturated campaigns, the party label was more important
to voters than the candidate’s appearance and personality.

Today, with the decline in party identification among American voters, the candidate’s campaigns must
provide a persuasive case for his or her election to party identifiers and to the growing class of
independent voters. Consider the fact that only 20 percent of voters declared themselves independents
in 1952 compared with 37 percent in 2016. 3%

LW EALNIET4LN  Game Change: An Inside Look at Campaign Decisions

Released in 2012 on HBO, Game Change is a look inside the campaign decisions made by the John
McCain organization in the 2008 presidential election. Faced with the charismatic Democratic
candidate Barack Obama, McCain and his campaign team struggled to find a way to add excitement
to his campaign. They decided on Sarah Palin, the untested governor of Alaska (a very small state in
terms of voters), as the vice-presidential candidate on the Republican ticket. Palin was named as the
vice-presidential candidate right before the Republican National Convention and completely upended
the staid convention with her acceptance speech.

The movie, which stars Woody Harrelson, Ed Harris, and Julianne Moore, tells the story of Palin’s rise
to stardom and quick fall after some of her “gaffes.” Although both Palin and McCain said that they
would never see the film and that it is inaccurate, the movie was based on the book Game Change,
written by two veteran journalists, Mark Halperin and John Heilemann. Some of those who were
insiders to the campaign and other journalists who covered the campaign say there is a lot of truth in
this fictionalized account of the McCain campaign.

Like other films about political campaigns, Game Change underscores the intensity of a campaign and
the desperate quality of the decisions that are made in the attempt to win. A wholly fictional
treatment of presidential election politics is offered by House of Cards, the Netflix original series. Now
in its fifth season, the story follows the ascension to the presidency by Frank Underwood, who will lie,
cheat, and murder to become president. Although some of the plot turns are farfetched, this fictional
account of presidential politics captures the intensity of the political arena and acknowledges the
importance of the media.

For Critical Analysis
1. Do social media such as YouTube, made-for-TV movies such as Game Change, or House of
Cards increase voter cynicism and distrust of government?
2. Does the attention given by social media have a lasting impact on campaigns and elections?

Whether a candidate is running for state legislature, the governor’s office, U.S. Congress, or the
presidency, every campaign has some fundamental tasks to accomplish. Today, in national elections,

382 Gallup Poll, February 6-9, 2014.
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most of these tasks are handled by paid professionals rather than volunteers or amateur politicians.
Volunteers and amateurs are primarily used for the last-minute registration or voter turnout activities.

The most sought-after and possibly the most criticized campaign expert is the political consultant, who,
for a large fee, devises a campaign strategy, creates a campaign theme, oversees the advertising, and
possibly chooses the campaign colors and the candidate’s official portrait. Political consultants began to
displace volunteer campaign managers in the 1960s, about the same time that television became a force
in campaigns. The paid consultant and his or her staff monitor the campaign’s progress, plan all media
appearances, and coach the candidate for debates. The consultants and the firms they represent are not
politically neutral; most will work only for candidates from one party. Consultants are on hand
constantly to plan rebuttals to the opponent’s charges and to recalibrate the campaign.

Under constant pressure to raise more campaign funds and to comply with the campaign finance laws,
all campaigns need a finance chairperson who plans the fundraising strategy and finds the legal and
accounting expertise needed for the organization. Of course, campaigns will either hire an in-house
pollster or contract with a major polling firm for the tracking polls and focus groups discussed in Chapter
6.

Candidates need to have a clear strategy to gain public attention and to respond to attacks by their
opponents. The campaign’s communications director plans appearances, the themes to be
communicated by the candidate at specific points in the campaign, and the responses to any attacks.
The campaign’s press secretary is responsible for dealing directly with the press. Perhaps the most
famous example of a successful communication strategy was that of Bill Clinton in his 1992 victory. The
campaign organized a “War Room” to instantly respond to any attack by his opponents. Today’s
candidates use Twitter and other social networking sites to respond to charges instantaneously.
Counterattacks, a feature of the War Room strategy, can also be launched immediately using social
networking sites. At the end of the campaign is the actual election. Campaigns need to find a way to
recruit and organize volunteers for the Get Out the Vote (GOTV) drive to persuade voters to come to
the polls on Election Day.

9-3 The Strategy of Winning

In the United States, unlike some European countries, the candidate who comes in second gets no
reward. A winner-take-all system is also known as a plurality voting system. In most situations, the
winning candidate does not need to have a majority of the votes. Given this system, the campaign
organization must plan a strategy that maximizes the candidate’s chances of winning. Candidates seek
to capture all of the votes of their party’s supporters, to convince a majority of the independent voters
to vote for them, and to gain a few votes from supporters of the other party. To accomplish these goals,
candidates must consider their visibility, their message, and their campaign strategy.

One of the most important concerns is how well known the candidate is. If she or he is a highly visible
incumbent, little campaigning may be needed except to remind the voters of the officeholder’s good
deeds. If, however, the candidate is an unknown challenger or a largely unfamiliar character running
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against a well-known public figure, the campaign must devise a strategy to get the candidate before the
public.

In the case of the independent candidate or the candidate representing a minor party, the problem of
name recognition is serious. Such candidates must present an overwhelming case for the voter to reject
the major-party candidates. Both Democratic and Republican candidates use the strategic ploy of
labeling third-party candidates as “not serious” —and therefore not worth the voter’s time.

In addition to measuring name recognition and “feelings” toward a candidate, today’s campaigns rely
heavily on other ways to find out how the electorate views the candidate and her or his message.
Opinion polls are a major source of information for both the media and the candidates. Dozens of public
polls are reported in the news. As the election approaches, many candidates and commercial houses use
tracking polls, which are polls taken almost every day to find out how well they are competing for votes.
Tracking polls enable consultants to fine-tune the advertising and the candidate’s speeches in the last
days of the campaign.

Another tactic is to use a focus group to gain insights into public perceptions of the candidate.
Professional consultants organize a discussion of the candidate or of certain political issues among 10 to
15 ordinary citizens. The citizens are selected from specific target groups in the population—for
example, working women, blue-collar men, senior citizens, or young voters. Recent campaigns have
tried to reach groups such as “Millennials,” “Walmart shoppers,” or “NASCAR dads.” 3# The group
discusses personality traits of the candidate, political advertising, and other candidate-related issues.
The conversation is digitally video recorded (and often observed from behind a mirrored wall). Focus
groups are expected to reveal more emotional responses to candidates or the deeper anxieties of
voters—feelings that consultants believe often are not tapped into by more impersonal telephone
surveys.

The Media and Political Campaigns

All forms of the media—television, newspapers, radio, magazines, blogs, and podcasts—have a
significant political impact on American society, which is most obvious during political campaigns. With
the bulk of campaign funds spent on media of one form or another, planning media strategies is one of
the most important functions of a campaign. Media strategies include television news and
entertainment outlets, social media and web presences, free and paid advertising, and performance in
debates. The goal of this activity is for the public to accept and support the image of the candidate
created by the campaign.

383 NASCAR stands for the National Association of Stock Car Auto Racing.
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9-4 Financing the Campaign

For any campaign to have a chance at success, it must raise enough funds to be competitive. In a book
published in 1932 entitled Money in Elections, Louise Overacker had the following to say about
campaign financing:

The financing of elections in a democracy is a problem which is arousing increasing
concern. Many are beginning to wonder if present-day methods of raising and
spending campaign funds do not clog the wheels of our elaborately constructed
mechanism of popular control, and if democracies do not inevitably become
[governments ruled by small groups]. 3%

Although writing more than 70 years ago, Overacker
e . . . At the OpenSecrets.org website, researchers post
touched on a sensitive issue in American political 5 L )
data on campaign contributions, lobbying, and

campaigns—the connection between money and elections.  campaign spending for anyone to see.

It is difficult to comprehend how quickly spending on TR
political campaigns has risen. Figure 9-4-1 shows the ngwrmmg e —
doubling of campaign spending over the last four ety =

presidential elections, with about $8 billion spent at all m:-.mm:

levels of campaigning during the 2015-2016 election cycle. 2016 Presidential Race
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commanderin-chiat In 2016, American vours

amounted to more than $4 billion. In the North Carolina
Senate race in 2014, Kay Hagan and Tom Tillis spent about
$113 million in their contest, with $81 million coming from outside spending organizations. Colorado,
lowa, and Kentucky saw Senate races that cost more than $40 million. Traditionally, candidates spend
much less to retain or obtain a seat in the House of Representatives because representatives stand for
seats in much smaller geographic areas; however, these races are heating up. In 2014, ten races for the
House of Representatives saw spending of more than $10 million in each respective district. That would
be about $15 for every individual in the congressional district, whether or not they were registered

Figure 9-4-1: Growth in Campaign Spending, 1998-2016 voters. Except for the presidential
campaigns, all of these funds had to be
T provided by the candidates and their
6 families, borrowed, or raised by

51 contributions from individuals, political
4r parties, or political action committees,
I groups to be described later in this
chapter. For the presidential campaigns,
some of the funds could come from the
O 908 2000 2002 | 2004 2006 2008' 2010 | 2012 | 2014 | 2016" federal government, but both candidates

Year {cycle) in 2016 rejected those funds to raise
their own (see the screen capture).

Total Cost of Campaigns
(billion in dollors)

*Presidential election cycle

384 | ouise Overacker, Money in Elections (New York: Macmillan, 1932), p. vii.
385 pttp.//www.opensecrets.org
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SO GR TS LIG O SN How Short Can a Campaign Be?

Consider the difference between U.S. presidential campaigns and the British system of elections for
Parliament and prime minister. In the United States, candidates for president begin traveling the
country and building up support about two years before the general election. The primary election
season starts just after January 1 of the election year, and the campaigns continue nonstop for almost
11 months.

. . ) Image 9-4-1: Theresa May, a leader within the
In the Un|ted K|ngdom, fOI‘ more than a Century, the prime Conservative Party, was elected by herparty as

minister could ask the monarch to dissolve parliament if he Prime Minister after David Cameron resigned.
or she saw an advantage for their party, although the
maximum length of any parliament was set at five years.
Beginning in 2011, parliaments now have a fixed term of
five years unless a vote of no confidence against the
majority is passed. Unlike American elections, however,
the British political season is very short. In 2015, the
parliament was dissolved on March 30 and the election
held six weeks later, on May 7.

In that short period, the political parties assemble their

candidates for each constituency, name their leaders as contenders for the prime minister’s position,
and do all their campaigning, both locally and nationally. With each new election in Great Britain,
more American practices have come into play. American political consultants are regularly hired to
help with developing party messages and planning the advertising campaign. Survey research and
political polling are also well developed in Great Britain, and pre-election polls are widely read. In the
2015 election, the three major-party candidates held a live debate on television, American style, for
the first time in British history.

So, how do the parties use that time, and how much money is spent during this short campaign
period? British law has focused on spending limits for the campaign rather than on donation limits.
Each party is limited in its expenditures during the year before the election. The spending limits are
set on a constituency basis. In 2015, each major party was limited to spending about $56,000 per seat
in the House of Commons. Compare that with the United States’ average expenditure of more than
$1 million for each seat in the House of Representatives. Altogether, the expenditures of the three
major parties and more than 35 minor parties were about $44 million—far less than the billions spent
in the United States over a similar period. **” Although the previous election in 2010 had resulted in a
three-way split and a power-sharing agreement between the Conservative and the Liberal Parties, the
2015 election was a clear victory for the Conservative Party and its leader, David Cameron, who
resigned after the United Kingdom voted to leave the EU.

386

Could the United States ever face a three-way split in the vote? Conceivably, a third party could win
enough seats in Congress to deny the majority to either the Democrats or the Republicans. It is much
more difficult in America for a third party to win enough electoral votes to send the presidential
election into the House of Representatives.

386 See the British Parliament website for more information: www.parliament.uk
387 |ibrary of Congress: www.loc.qgov/law/help/campaign-finance/uk.php
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The larger question is whether the United States could adopt some electoral reforms to reduce the
cost of its campaigns (and the possible influence of donors) and shorten the season. Most Americans
would like to see a shorter election season and less campaign advertising in their lives.

For Critical Analysis
1. Do you think American campaigns would generate more or less excitement and voter turnout
if they were considerably shorter?
2. lIsitreally possible for candidates and parties to explain their platforms and present their
candidates in a couple of weeks?

The way campaigns are financed has changed dramatically in the last 25 years. Today, candidates and
political parties must operate within the constraints imposed by complicated laws regulating campaign
financing.

A variety of federal corrupt practices acts have been designed to regulate campaign financing. The first,
passed in 1925, limited primary and general election expenses for congressional candidates, required
disclosure of election expenses, and, in principle, put controls on contributions by corporations. The
restrictions had many loopholes, however, and the acts proved to be ineffective.

The Hatch Act (Political Activities Act) of 1939 is best known for restricting the political activities of civil
servants. It also, however, made it unlawful for a political group to spend more than $3 million in any
campaign and limited individual contributions to a political group to $5,000. Of course, such restrictions
were easily circumvented by creating additional political groups. In the 1970s, Congress passed
additional legislation to reshape the nature of campaign financing. In 1971, it passed the Federal
Election Campaign Act to reform the process. Then in 1974, in the wake of the Watergate scandal,
Congress enacted further reforms.

The Federal Election Campaign Act (FECA) of 1971, which became effective in 1972, essentially replaced
all past campaign finance laws. This law and all those that have followed are based on three principles:
there should be limits placed on individual contributions, there needs to be a disclosure of all
contributions to the public, and there should be public funding of presidential campaigns. The act placed
no limit on overall spending, but restricted the total amount that could be spent on mass-media
advertising, including television, if the candidate took public money. It limited the amount that
candidates could contribute to their own campaigns (a limit later ruled unconstitutional) and required
disclosure of all contributions and expenditures over $100. In principle, the FECA limited the role of
labor unions and corporations in political campaigns. It also provided for a voluntary S1 (now $3) check-
off on federal income tax returns for general campaign funds to be used by major-party presidential
candidates.



Page | 371
Chapter 9: Campaigns, Voting, and Elections

Further Reforms in 1974

For many, the 1971 act did not go far enough. Amendments to the FECA passed in 1974 did the
following:

1. Created the Federal Election Commission (FEC). This commission consists of six nonpartisan
administrators whose duties are to enforce compliance with the requirements of the act.

2. Provided public financing for presidential primaries and general elections. Any candidate
running for president who is able to obtain sufficient contributions in at least 20 states can
obtain a subsidy from the U.S. Treasury to help pay for primary campaigns. The Bush-Kerry race
in 2004 was the last time both general election candidates accepted public money for the
general election campaign.

3. Limited presidential campaign spending. Any candidate accepting federal support must agree to
limit campaign expenditures to the amount prescribed by federal law.

4. Limited contributions. Under the 1974 amendments, citizens could contribute up to $1,000 to
each candidate in each federal election or primary; the total limit on all contributions from an
individual to all candidates was $25,000 per year. Groups could contribute a maximum of $5,000
to a candidate in any election. (Some of these limits were changed by the 2002 campaign reform
legislation.)

5. Required disclosure. Each candidate must file periodic reports with the FEC listing who
contributed, how much was spent, and on what the funds were spent.

The 1971 and 1974 laws set in place the principles that have guided campaign finance ever since. The
laws and those that have been enacted subsequently are informed by three principles:

1) set limits on what individuals and groups can give to individual candidates and within one
election cycle;

2) provide some public funding for the presidential primaries, conventions, and the general
election campaign; and

3) make all contributions and reports public.

All contributions that are made to candidates under these laws and principles are usually called hard
money. Individuals and groups that wish to circumvent these principles have been successful in finding
ways to do so. Other kinds of campaign donations are referred to as “soft money” or “outside
spending.”

Buckley v. Valeo

The 1971 act had limited the amount that each individual could spend on his or her own behalf. The
Supreme Court declared the provision unconstitutional in the 1976 case Buckley v. Valeo, stating that it
was unconstitutional to restrict in any way the amount congressional candidates could spend on their
own behalf: “The candidate, no less than any other person, has a First Amendment right to engage in

the discussion of public issues and vigorously and tirelessly to advocate his own election.” 3%

The Buckley v. Valeo decision, which has often been criticized, was directly countered by a 1997
Vermont law. The law, known as Act 64, imposed spending limits ranging from $2,000 to $300,000

388 424 U.S. 1(1976).
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(depending on the office sought) on candidates for state offices in Vermont. A number of groups,
including the American Civil Liberties Union and the Republican Party, challenged the act, claiming that
it violated the First Amendment’s guarantee of free speech. In a landmark decision in August 2002, a
federal appellate court disagreed and upheld the law. 3% In 2006, the U.S. Supreme Court declared that
Vermont’s campaign spending and donation limits were unconstitutional, thereby reaffirming the
Buckley v. Valeo decision.

9-5 Interest Groups and Campaign Finance: Reaction to New Rules

9.3 - Demonstrate an understanding of the evolution of campaign finance regulation, the
development of political action committees (PACs), and the current state of such regulation.

In the last two decades, interest groups, individuals, and corporations have worked tirelessly to find
ways to support candidates through campaign donations. Candidates, in turn, have become dependent
on these donations to run increasingly expensive campaigns. Interest groups and corporations funnel
money to political candidates through several devices: political action committees (PACs), soft money
contributions, 527s, issue advocacy advertising, and, after soft money was outlawed, through “Super
PACGs.” Every time legislation is passed at the federal or state level, interest groups, corporations,
unions, and associations scramble to find new, legally allowable ways to influence campaigns. This
activity has prompted commentators to label all campaign finance regulation as “whack the mole” law,
meaning for every activity prohibited, another one pops up. Simply put, campaigns tend to net lots of
money; some is regulated, some is not.

The 1974 and 1976 amendments to the Federal Election Campaign Act of 1971 allow corporations, labor
unions, and other interest groups to set up political action committees, or PACs, to raise funds for
candidates. The funds must be raised from at least 50 volunteer donors and must be given to at least
five candidates in the federal election. PACs can contribute up to $5,000 to each candidate in each
election. Each corporation or each union is limited to one PAC. Corporate PACs obtain contributions
from executives and managers in their firms, and unions obtain PAC funds from their members.

The number of PACs has grown significantly since 1976, as has the amount they spend on elections.
PACs numbered about 1,000 in 1976; today, the number is more than 4,600. Total spending by PACs
grew from $19 million in 1973 to more than $1 billion in 2013-2014. About 35 percent of all campaign
funds raised by House candidates in 2014 came from PACs. 3°

Interest groups funnel PAC funds to the candidates they think can do the most good for them.
Frequently, they make the maximum contribution of $5,000 per election to candidates who face little or
no opposition. Figure 9-5-1 shows that the great bulk of campaign contributions goes to incumbent
candidates rather than to challengers. Table 9-5-1 shows the amounts contributed by the top 10 PACs
during the 2013-2014 election cycle.

389 Randell v. Vermont Public Interest Research Group, 300 F.3d 129 (2d Cir. 2002).
3% center for Responsive Politics, at www.opensecrets.org
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Figure 9-5-1: Pac Contributions to Congressional Candidates, 1991-2014
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Source: Center for Responsive Politics, http://www.opensecrets.org

Table 9-5-1: The Top 10 PAC Contributors to Federal Candidates, 2013—-2014 Election Cycle 3%

P A A O1A A U ) % P %
National Association of Realtors $3,822,955 48 52
National Beer Wholesalers $3,213,000 44 56
Honeywell International $3,002,603 44 56
National Auto Dealers Association $2,805,350 29 71
Lockheed Martin $2,629,750 42 58
American Bankers Association $2,537,375 23 76
AT&T $2,507,250 40 60
Operating Engineers Union $2,488,462 80 20
Credit Union National Association $2,470,650 49 51
International Brotherhood of Electrical Workers $2,440,214 97 3

391 Includes subsidiaries and affiliated PACs, if any.
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As Table 9-5-1 also shows, many PACs give most of their contributions

to candidates of one party. Other PACs, particularly corporate PACs,
tend to give funds to Democrats as well as to Republicans because, with Abraham Lincoln sold

both chambers of Congress so closely divided, predicting which party pieces of fence rail that
will be in control after an election is almost impossible. Why would he had split as political

members of the National Association of Realtors give to Democrats who souvenirs to finance his
may be more liberal than themselves? Interest groups see PAC campaign.

contributions as a way to ensure access to powerful legislators, even
though the groups may disagree with the legislators some of the time. PAC contributions are, in a way,
an investment in a relationship.

Within a few years after the establishment of the tight limits on contributions, new ways to finance
campaigns were developed that skirted the reforms and made it possible for huge sums to be raised,
especially by the major political parties.

Contributions to Political Parties

Candidates, PACs, and political parties found ways to generate soft money—campaign contributions
that escaped the limits of federal election law. Although the FECA limited contributions that would be
spent on elections, contributions to political parties for activities such as voter education and voter-
registration drives had no limits. This loophole enabled the parties to raise millions of dollars from
corporations and individuals. Between 1993 and 2002, when soft money was banned, the amount raised
for election activities quadrupled, increasing to more than $400 million. The parties spent these funds
for their conventions, for registering voters, and for advertising to promote the general party position.
The parties also sent a great deal to state and local party organizations, which used the soft money to
support their own tickets.

Independent Expenditures

Corporations, labor unions, and other interest groups discovered that it was legal to make independent
expenditures in an election campaign, as long as the expenditures were not coordinated with those of
the candidate or political party. Hundreds of unique committees and organizations blossomed to take
advantage of this campaign tactic. Although a 1990 U.S. Supreme Court decision, Austin v. Michigan
State Chamber of Commerce, upheld the right of the states and the federal government to limit
independent, direct corporate expenditures (such as for advertisements) on behalf of candidates, the
decision did not stop businesses and other types of groups from making independent expenditures on
issues. 392

Issue Advocacy

Indeed, issue advocacy—spending unregulated funds on advertising that promotes positions on issues
rather than candidates—has become a common tactic in recent years. Interest groups routinely wage
their own issue campaigns. Groups as varied as the AARP and the Environmental Defense Fund sponsor

392 494 U.S. 652 (1990).
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ads on the issues and to promote its agenda. Issue advocacy ads frequently urge voters to contact their
senator or representatives and tell him or her how to vote on a specific issue of concern to the interest
group sponsoring the ad.

Although promoting issue positions is very close to promoting candidates who support those positions,
the courts repeatedly have held, in accordance with the Buckley v. Valeo decision mentioned earlier,
that interest groups have a First Amendment right to advocate their positions. In a 1996 decision, the
Supreme Court clarified this point, stating that political parties may also make independent
expenditures on behalf of candidates—as long as the parties do so independently of the candidates. 3%
In other words, the parties must not coordinate such expenditures with the candidates’ campaigns.

Although both Democrats and Republicans argued for campaign reform legislation during the 1990s, the
bill cosponsored by Senators John McCain, a Republican, and Russ Feingold, a Democrat, finally became
the Bipartisan Campaign Reform Act (BCRA) in 2002. This act, which amended the 1971 FECA, took
effect on the day after the congressional elections of November 5, 2002.

Key Elements of the New Law

The 2002 law banned the large, unlimited contributions to national political parties termed soft money.
It placed curbs on, but did not entirely eliminate, the use of campaign ads by outside special-interest
groups advocating the election or defeat of specific candidates. Limits for individual contributions
directly to candidates were raised, and the maximum amount that an individual can give to all federal
candidates was raised from $25,000 per year to $95,000 over a two-year election cycle. It did not ban
soft money contributions to state and local parties. These parties can accept such contributions, as long
as they are limited to $10,000 per year per individual. Although the act was challenged by groups that
viewed it as a threat to their influence in elections, the Supreme Court, in a series of decisions, upheld
most of the law. Remember, however, that the law pertains to direct contributions to candidates and
funds spent that are coordinated with the candidate’s own campaign.

The Rise of the 527s

Interest groups that previously gave soft money to the parties responded to the 2002 BCRA by setting
up new groups outside the parties: 527 organizations, so named for the section of the tax code that
provides for them. These tax-exempt organizations rely on soft money contributions for their funding
and generally must report their contributions and expenditures to the Internal Revenue Service (IRS).
What started out as a device to circumvent the campaign finance limits on donations has now grown
into a complicated web of unregulated campaign financing. The top names in Table 9-5-2 might look
familiar. EMILY’s List has been a long-standing PAC that supports women candidates, mostly Democrats.
It still has a PAC that receives regulated contributions and makes direct limited donations to candidates.
Yet, it also has a 527 organization that can accept unlimited donations and spend the funds on
“uncoordinated advertising.” The list of top 2014 groups includes labor unions, groups linked to

393 colorado Republican Federal Campaign Committee v. Federal Election Commission, 518 U.S. 604 (1996).
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business, groups headed by well-known politicians, and others that maintain both PACs and 527
organizations. This tactic gives the groups greater ability than a PAC to raise and spend money.

Table 9-5-2: Top Ten 527 Committees in Expenditures in 2014

COMMITTEE 2013-2014 EXPENDITURES VIEWPOINT AFFILIATION
NextGen Climate Action $23.5 Democratic
ActBlue $14.6 million Democratic Democratic Party
Service Employees International $19.4 million Democratic SEIU
Union
EMILY’s List $17.3 million Progressive Supports women candidates
American Federation of Teachers $13.6 million Democratic Teachers Union
College Republican Nat’l Committee $12.2 million Republican Republican Party
Laborers Union $8.7 million Democratic Union
Interntl Brotherhood of Electrical $7.8 million Democratic Union
Workers
Plumbers/Pipefitters Union $7.1 million Democratic Union
Citizens United $4.6 million Republican Conservative

Source: OpenSecrets.org, “527 Committee Activity,” Center for Responsive Politics. www.opensecrets.orq/527s/

Overall, 527 groups, PACs, and Super PACs spent more than $700 million in the 2013-2014 election
cycle, with the top ten spending more than $5 million each. Note the wholesome and patriotic titles of
the 527 committees in the table. The vast majority of these groups have a partisan preference,
regardless of what they call themselves.

In contrast to the 527s, charities and true not-for-profit organizations are not allowed to participate
directly in any type of political activity. If they do so, they risk fines and the loss of their charitable tax-
exempt status. In 2005, the IRS reviewed more than 80 churches, charities, and other tax-exempt
organizations. The IRS looked for such banned activities as the distribution of printed materials
encouraging members to vote for a specific candidate, contributions of cash to candidates’ campaigns,
and ministers’ use of their pulpits to oppose or endorse specific candidates. Of the 82 churches,
charities, and other tax-exempt organizations that the IRS examined, more than 75 percent engaged in
prohibited political activity during the 2003—2004 election cycle. The IRS proposed to revoke the tax-
exempt status of at least three of these organizations.

. L Image 9-5-1: The Koch brothers, Charles (left) and David (right),
IRS investigations of churches and other have donated millions of dollars to conservative causes and
charitable organizations have ceased, due to a conservative candidates. Originally, the Koch brothers identified
themselves as Libertarians, but they support Republicans
because Libertarian candidates are unlikely to win office.

2009 federal court ruling on a case under
investigation by the IRS. The court asked the IRS
to clarify which level of the organization was
responsible for these investigations, noting that
administrative changes in the agency no longer
met the requirements of the law forbidding
political action by churches. The IRS has not
clarified these regulations, so no enforcement has
occurred; in the interim, the Billy Graham ministry
paid for a full-page ad supporting Republican
presidential candidate Mitt Romney in the 2012
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election and, according to the Pew Research Center, 40 Image 9-5-2: George Soros, millionaire financier,
percent of black Protestants said that their pastors urged has donated millions of dollars to liberal causes

and candidates. He has donated funds to
them to vote for Barack Obama in that same election. 3% Moveon.org and was an initial donor to the Center

for American Progress, a liberal think tank.
Yet another sort of organization entered the political arena
in recent years. Local and statewide groups of political
activists have filed to become 504(c)(4) organizations, which
are tax-exempt entities that engage in social welfare,
educational, or other activities to benefit the community.
Local, regional, and statewide Tea Party groups (as well as
some pro-Democratic groups) have sought this status from
the IRS. Beginning in 2010, such groups reported that their
applications were subject to extraordinary scrutiny by the
IRS and the decision on their status was delayed for years. Eventually the delay was traced to the
Cincinnati office of the agency and to some specific individuals. Although the agency’s own investigation
has found a bureaucratic problem, Republicans in Congress have continued to investigate the issue.

D - Citizens United, Freedom Now, and the Future of Campaign Finance Regulation

The Supreme Court decision in Citizens United v. FEC shook the political world like no other since
Buckley v. Valeo. 3> In many ways, the case continued the struggle of outside groups and groups not
affiliated with political parties to play a bigger role in political campaigns. Although three decades of
campaign finance laws and regulation had been passed to contain the influence of groups on the
political process and to limit the contributions of individuals, political action committees, and
corporations, the Citizens United decision, on its face, lifted many of those restrictions. The decision
allows corporations, unions, groups such as Citizens United, and others to spend money in campaign
advertising without limit as long as it is not coordinated with a campaign. The restriction against using
direct campaign language such as “vote for Mr. Smith” has been lifted as well. President Obama
expressed his disagreement with the decision, and most Democrats applauded his remarks. The
Democratic leadership of Congress pledged to write new laws to counteract this decision, but no action
has yet been taken.

While public attention was focused on the Citizens United decision, a federal appeals court granted even
more freedom to corporations, unions, individuals, and interest groups to spend money on campaigns.
In the case FreedomNow.org v. FEC, an interest group that represents conservative economic views
charged that the FEC regulations barring individuals and groups from spending as much as they want on
campaigns was unconstitutional due to the decision in Citizens United. The appeals court agreed, and
that decision has opened the doors for the creation of Super PACs, which can raise and spend unlimited
amounts of money as long as their campaigns are not coordinated with those of the candidates.
Individuals can give unlimited amounts of money to a Super PAC, as can corporations, unions, or other

394 Rachel Zoll, “Religion and Politics: IRS Not Enforcing Rules on Separation of Church and State,” Associated Press, November 3,
2012, reported at www.huffingtonpost.com
395 (itizens United v. Federal Election Commission, 558 U.S. (2010).
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groups. In contrast to the 527 organizations, these campaign PACs must report their donors to the FEC
either quarterly or monthly.

With the creation of 527s and Super PACs, what a millionaire or corporation can spend on an election
has no limit, which means that campaign spending will soar until some way to regulate this spending can
be implemented. Supporters of the Democratic Party claim that certain billionaires such as the Koch
brothers and Sheldon Adelson have too much influence through their contributions to Super PACs.
Republicans answer that billionaires such as George Soros and West Coast hedge fund manager Tom
Steyer provide every bit as much money to the coffers of the Democratic Party. As noted by Jim
Nicholson, a former chairman of the Republican National Committee, “The party can’t coordinate with
these Super PACs and neither can the campaigns so there’s a lot more chaos ... And the party structure
clearly has a diminished role because they don’t have the resources they used to have.” 3%

9-6 Running for President: The Longest Campaign

9.4 - Describe the general outline of today’s campaign for the presidency and discuss the impact of the
primary system on the outcome of the nomination process.

The American presidential election is the culmination of two different campaigns linked by the parties’
national conventions. The presidential primary campaign lasts from January until June of the election
year. Traditionally, the final campaign heats up around Labor Day, although if the nominees are known,
it will begin even before the conventions.

Until 1968, however, there were fewer than 20 primary elections for the presidency. They were often
“beauty contests” in which the candidates competed for popular votes, but the results had little or no
impact on the selection of delegates to the national convention. National conventions were meetings of
the party elite—legislators, mayors, county chairpersons, and loyal party workers—who were mostly
appointed to their delegations. National conventions saw numerous trades and bargains among
competing candidates, and the leaders of large blocs of delegates could direct their delegates to support
a favorite candidate.

The character of the primary process and the makeup of the national convention have changed
dramatically. The public, rather than party elites, now generally controls the nomination process. In
1968, after President Lyndon B. Johnson declined to run for another term, the Democratic Party
nomination race was dominated by candidates who opposed the war in Vietnam. After Robert F.
Kennedy was assassinated in June 1968, antiwar Democrats faced a convention that would nominate
President Johnson’s choice regardless of popular votes. After the extraordinarily disruptive riots outside
the doors of the 1968 Democratic Convention in Chicago, many party leaders pushed for serious reforms
of the convention process. They saw the general dissatisfaction with the convention, and the riots in

3% Nicholas Confessore, “Big-Money Donors Demand Larger Say in Campaign Strategy,” The New York Times, March 1, 2014, p.
1.
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particular, as being caused by the inability of the average party member to influence the nomination
system.

The Democratic National Committee appointed a special commission to study the problems of the
primary system. Called the McGovern-Fraser Commission, the group formulated mandatory new rules
on delegate selection for state Democratic parties.

The reforms instituted by the Democratic Party, which were imitated in part by the Republicans,
revolutionized the nomination process for the presidency. The most important changes require that a
majority of the Democratic convention delegates not be nominated by party elites; they must be elected
by the voters in primary elections, in caucuses held by local parties, or at state conventions. No
delegates can be awarded on a “winner-take-all” basis; all must be proportional to the votes for the
contenders. Delegates are normally pledged to a particular candidate, although the pledge is not always
formally binding at the convention.

The delegation from each state must also include a proportion of women, younger party members, and
representatives of the minority groups within the party. At first, virtually no special privileges were given
to elected party officials, such as senators and governors. After the conventions chose candidates who
were not as strong as the party hoped for, the Democratic Party invented superdelegates, who are
primarily elected Democratic officeholders and state leaders. Superdelegates comprise less than 20
percent of the delegate votes.

As soon as politicians and potential presidential candidates realized that
winning as many primary elections as possible guaranteed them the
party’s nomination for president, their tactics changed dramatically.
Candidates running in the 2016 primaries, such as Senator Ted Cruz,
concentrated on building organizations in states that held early
important primary elections. Candidates realized that winning early
contests, such as the lowa caucuses or the New Hampshire primary
election (both in February), meant that the media instantly would label
the winner as the front-runner, thus increasing the candidate’s media
exposure and escalating the pace of contributions to his or her
campaign fund.

David Leroy Gatchell
changed his middle name
to “None of the Above,”
but when he ran for U.S.
Senate, representing
Tennessee, a court ruled
that he could not use his
middle name on the
ballot.

The Rush to Be First

States and state political parties began to see that early primaries had a much greater effect on the
outcome of the presidential election and began to hold their primaries earlier in the season to secure
that advantage. Although New Hampshire held on to its claim to be the first primary, other states
moved theirs to the following week. A group of mostly Southern states decided to hold their primaries
on the same date, known as Super Tuesday, setting a trend for the future. Due to this process of front-
loading the primaries, in 2000 the presidential nominating process was over in March, with both George
W. Bush and Al Gore having enough convention delegate votes to win their nominations.
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9-7 The 2016 Primary Season

In 2015, it appeared that the Republican primary voter would be able to choose from a number of
potential presidential nominees. No one expected the scenario that unfolded in fall 2015 and spring
2016. The early Republican debates featured as many as 18 hopefuls—governors, senators, former
candidates, and representatives of American business—plus Donald Trump, celebrity and billionaire. By
the beginning of 2016, a number of candidates, faced with raising campaign contributions and aware of
polling results, dropped out. However, the lowa caucus still saw ten contenders, with Ted Cruz narrowly
winning the caucus vote over Donald Trump. By March 15, the Republican field had narrowed to Trump,
Cruz, Rubio, and Kasich, with the Republican establishment spending millions of dollars on ads to defeat
Trump. However, Trump captured the vote in Rubio’s home state, forcing the senator to abandon his
campaign and, after Trump posted a solid win in Indiana in May, Cruz and Kasich both suspended their
campaigns, leaving the Republican establishment divided over supporting the presumptive nominee,
Donald Trump.

As Democratic voters thought about the upcoming election, most assumed that former Senator Hillary
Rodham Clinton would be the nominee with a few minor challengers. To the surprise of the
commentators and party faithful, Senator Bernie Sanders of Vermont challenged Secretary Clinton from
the left. Long an avowed Democratic Socialist, Sanders offered a platform of good jobs, free college
tuition, and a national health-care system. Although Clinton amassed far more delegates in the early
months of the primary system, Sanders won the Michigan primary, as well as many other states, and
pledged to stay in the race until the convention. Secretary Clinton entered the primary race with several
hundred superdelegates pledged to her candidacy, but Sanders challenged them directly, making the
point that if a state voted for him, its superdelegates should vote for him also. Clinton and Sanders
battled for delegates throughout the primary season but, due, in part, to her lead among
superdelegates, Hillary Clinton clinched the nomination in early June. Sanders, however, did not endorse
her until just before the Democratic convention in July.

Presidential candidates have been nominated by the convention method in every election since 1832.
Delegates are sent from each state and are apportioned on the basis of state representation. Extra
delegates are allowed to attend from states that had voting majorities for the party in the preceding
elections. Parties also accept delegates from the District of Columbia, the territories, and certain
overseas groups.

Seating the Delegates

Each political party uses a credentials committee to determine which delegates may participate. The

credentials committee usually prepares a roll of all delegates entitled to be seated. Controversy may
arise when rival groups claim to be the official party organization for a county, district, or state. The
Mississippi Democratic Party split along racial lines in 1964 at the height of the civil rights movement in
the Deep South. Separate all-white and mixed white/African American sets of delegates were selected,
and both factions showed up at the national convention. After much debate, the committee decided to
seat the pro—civil rights delegates and exclude those who represented the traditional “white” party.
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Although such a dispute has not occurred in recent years, there could still be controversy over who the
duly elected delegates should be.

Convention Activities

The typical convention lasts only a few days. The first day consists of speech making, usually against the
opposing party. During the second day, there are committee reports, and during the third day, there is
presidential balloting. Because delegates generally arrive at the convention committed to presidential
candidates, no convention since 1952 has required more than one ballot to choose a nominee, and since
1972, candidates have usually come into the convention with enough committed delegates to win. On
the fourth day, a vice presidential candidate is usually nominated, and the presidential nominee gives
the acceptance speech. In 2016 both the Republican and Democratic conventions were moved earlier in
the calendar by more than a month to increase the amount of time spent in the general election period.
The Republicans scheduled their convention for the week of July 18 in Cleveland, Ohio, and the
Democrats met the following week in Philadelphia, Pennsylvania. Both states have substantial numbers
of electoral votes and can be considered battleground states.

Election 2016 E/PPLIT Campaign: A Low Point in Campaign History

While the primary campaigns in both the Republican and Democratic parties were bruising, the
campaign for the presidency in 2016 was viewed by many voters as a very unpleasant experience. In
July, the Republican convention affirmed the nomination of Donald J. Trump, and his vice-presidential
running mate, Governor Mike Pence of Indiana. Pence was viewed as bringing a sincerely
conservative view and personal integrity to the ticket. In the Democratic convention one week later,
former Secretary of State Hillary Rodham Clinton became the first woman ever nominated for the
American presidency. She selected for her vice-presidential candidate, former governor of Maryland,
Tim Kaine. Kaine brought administrative experience to the ticket and a progressive Democratic
record.

The campaigning began immediately with personal attacks. Over the course of the campaign and the
four debates that were held, each candidate presented their policy positions. Mrs. Clinton focused on
improving the status of women and children, improving Obamacare, and raising taxes to improve
social programs. Mr. Trump promised to repeal and replace Obama care, lower taxes, and to “build a
wall” to protect our borders. The Democratic Party, including Senator Bernie Sanders and President
and Mrs. Obama, came together to campaign for Hillary Clinton. In a strange turn of events, many
members of the Republican establishment never endorsed Donald Trump while other Republican
candidates campaigned with him.

The overriding tone of the two campaigns could be described as “nasty.” Each candidate attacked the
past behavior, morals, and competency of the other. Added to the mix were a 10 year old video
interview of Trump making lewd remarks about women and the continuing investigation into Mrs.
Clinton’s emails during her time as Secretary of State. Both candidates had a more than 60%
disapproval rate, an all- time record low figure. Yet, as the election day drew near, party identifiers
remained loyal to their respective candidates and cast their ballots in a very tight race for the
presidency.
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For Critical Analysis
1. What effect do extremely negative campaigns and personal attacks have on voters and on the
general citizenry of the nation?
2. What efforts could be made to focus campaigns more on policy positions and less on personal
attacks?

Even though it may seem that the presidential election process lasts years, the general election
campaign actually begins after the two-party conventions, when the nominees are officially proclaimed.
Candidates use media advertising, debates, social media strategies, and Get Out the Vote campaigns. In
addition, campaign strategists must constantly plan in order to win enough electoral votes to receive the
majority. Campaign managers quickly identify those states where their candidate will almost certainly
win the popular vote. Certain states will quickly line up in the Republican or Democratic column. Those
states see relatively light campaign activity and advertising. Those states that are likely to be close in the
popular vote have been tagged battleground states and will see intense campaigning up to the very day
of the election.

States such as Florida, Ohio, and Wisconsin, which have closely divided electorates, are often in the
battleground column. It is important to note, however, that the states that will be closely fought change
with every presidential election because the issues and appeals of the two candidates determine race
dynamics. In 2016, polls released just before Election Day suggested that the presidential election was
too close to predict. The final outcome of the presidential race stunned the Clinton campaign and its
supporters. Donald Trump lost the popular vote but won the electoral college vote by carrying a set of
Midwestern states and Florida, including Wisconsin which had not voted for a Republican candidate
since 1984.

9-8 Voting in the United States

9.5 - Demonstrate an understanding of the electoral process in the United States and explain how it
relates to democratic theory.

In addition to voting for candidates, in some states, people can vote directly on laws. In California, often
dozens of referenda are on the ballot at one time. Citizens are often asked to vote three times in one
year—in a primary election to choose candidates, in elections for school taxes or other local matters,
and in a general election. Americans often elect not only representatives to state and national
legislatures and executive officers for the state, but also school superintendents, sheriffs, even the jailor.
In addition, many states have elected judges, which can add 50 more offices in a city as large as Chicago.

9.6 - Discuss the factors that influence voter turnout in the United States and compare American voter
turnout to that of other nations.
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In 2016, the voting-age population was more than 251 million people. Fifty-two percent of those people
actually went to the polls. When only half of the voting-age population participates in elections, it
means, among other things, that the winner of a close presidential election may be voted in by only
about one-fourth of the voting-age population (see Table 9-8-1).

Table 9-8-1: Elected by a Majority?
Most presidents have won a majority of the votes cast in the election. We generally judge the extent of their victory by whether
they have won more than 51 percent of the votes. Some presidential elections have been proclaimed landslides, meaning that
the candidates won by an extraordinary majority of votes cast. As indicated below, however, no modern president has been
elected by more than 38 percent of the total voting-age populatio

1932—Roosevelt (D) 57.4 30.1
1936—Roosevelt (D) 60.8 34.6
1940—Roosevelt (D) 54.7 32.2
1944—Roosevelt (D) 53.4 29.9
1948—Truman (D) 49.6 25.3
1952—Eisenhower (R) 55.1 34.0
1956—Eisenhower (R) 57.4 34.1
1960—Kennedy (D) 49.7 31.2
1964—Johnson (D) 61.1 37.8
1968—Nixon (R) 434 26.4
1972—Nixon (R) 60.7 33.5
1976—Carter (D) 50.1 26.8
1980—Reagan (R) 50.7 26.7
1984—Reagan (R) 58.8 31.2
1988—Bush (R) 53.4 26.8
1992 —Clinton (D) 43.3 23.1
1996—Clinton (D) 49.2 23.2
2000—Bush (R) 47.8 24.5
2004—Bush (R) 51.0 27.6
2008 —0Obama (D) 52.6 27.5
2012—O0bama (D) 51.0 25.3
2016—Trump (R) 47.4 23.8

Sources: Congressional Quarterly Weekly Report, January 31, 1989, p. 137; The New York Times, November 5, 1992; November
7, 1996; November 12, 2004; November 6, 2008; and author’s update.
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Figure 9-8-1 shows voter turnout for presidential and congressional elections from 1940 to 2016.
According to these statistics, the last good year for voter turnout was 1960, when almost 65 percent of
the voting-age population actually voted. Each of the peaks in the figure represents voter turnout in a
presidential election. Thus, we can also see that turnout for congressional elections is influenced greatly
by whether a presidential election occurs in the same year. Whereas voter turnout during the
presidential elections of 2012 was more than 50 percent, it was only 42 percent in the midterm
elections of 2014.

Figure 9-8-1: VVoter Turnout for Presidential and Congressional Elections, 1940—2016
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The same is true at the state level. When there is a race for governor, more voters participate both in
the general election for governor and in the election for state representatives. Voter participation rates
in gubernatorial elections are also greater in presidential election years. The average turnout in state
elections is about 14 percentage points higher when a presidential election is held.

Table 9-8-2: Turnout in Selected Countries, Most Recent National Election

COUNTRY VOTING-AGE POPULATION PERCENTAGE

Singapore (2015) 93.5
Argentina (2015) 81.4
Iceland (2013) 80.0
Australia (2013) 78.9
Norway (2013) 77.9
France (2012) 71.2
India (2014) 70.2
Mexico (2012) 64.5
United Kingdom (2015) 60.4
Kenya (2013) 55.6
United States (2012) 53.6
Japan (2012) 52.0
Switzerland (2011) 40.0

Source: Institute for Democracy and Electoral Assistance: http.//www.idea.int/vt

In races for mayor, city council, county auditor, and the like, it is fairly common for only 25 percent or
less of the electorate to vote. Is something amiss here? It would seem that people should be more likely


http://www.idea.int/vt
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to vote in elections that directly affect them. At the local level, each person’s vote counts more because
there are fewer voters. Furthermore, the issues—crime control, school bonds, sewer bonds, and so on—
touch the immediate interests of the voters. The facts, however, do not fit democratic theory. Potential
voters are most interested in national elections, when a presiden